Volume 1

ldaho Land Use Handbook

The Law of Planning,
Zoning, and Property
Rights in Idaho

By

Christopher H. Meyer
Deborah E. Nelson
Franklin G. Lee

Co-author of prior editions (now retired):
Gary G. Allen

GIVENS PURSLEY vir

ATTORNEYS AT LAW

601 West Bannock Street
Boise, Idaho 83702
208-388-1200
WwWw.givenspursley.com

January 21, 2025

This handbook is updated regularly.
You may download the latest version free of charge at
https://www.givenspursley.com/publications.

LAND USE HANDBOOK
14531573.226

© 2025 GIVENS PURSLEY LLP
Printed 1/28/2025 10:56 AM

Page 1


https://www.givenspursley.com/publications

VOLUME 1

LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 2
14531573.226 Printed 1/28/2025 10:56 AM



VOLUME L .ueeeiieeenereeeenneeseeceeeseesesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 2
1. INTRODUCTION TO LAND USE LAW ...vvviiiiiiiiieiiiiiiee e 33
2. THE PLANNING AND ZONING POWER......ccceiiiiiiitiiiieiee e seirvneeee e 37
3. COMPREHENSIVE PLANS ....ovvvvvviiiiiisiereisssssissssssssssssssssssssssssss... 51
4, ZONING ORDINANCES ...vvviiiiieeieiiiiiitieiie s e e e e e s s ssibbasess s s e s s s s s ssssrsaeesaees 73
5. TRANSFERABLE DEVELOPMENT RIGHTS (“TDRS”)....ccccveviieinnne. 101
6. CONSERVATION EASEMENTS ...uvvvuvvvrrrrerersrsssssssssssssssssssssssssssssssssnsnes 104
7. TYPES OF OWNERSHIP INTERESTS (FEE, LICENSE, AND

=S =11V 1=\ 1 ST PR 107
8. (V[0 27 0] =] N 108
9. ANNEXATION Louiiiiiiiiiiiiititiie e e e e e et s s s e s s s eesb b s s s e e s s s seabbba e e eees 113
10.  AREASOF CITY IMPACT (“ACIS”) ccuvieiieesieeiee st eeeseeesieeenee i 143
11.  MAY CITIES ANNEX LAND IN ANOTHER CITY’SACI?......coovvvne 149
12.  THE SUBDIVISION PROCESS .....uuuuvuvuuirererrerrrrrrsrsrsssrssssssssmmsssmsssssnn. 159
13.  THE PUBLIC HEARING PROCESS........cuvvtuiiiiiiiiiiiiiiirereriresinssesenseeannes 172
I S | | =10 1y o [0\ 187
15. RENT CONTROL AND AFFORDABLE HOUSING .......cccvvviiieeeeeeesiinennees 189
16. SMART GROWTH ..vvvvuiuiririririiersssrsssssssssssssssssrsssssssssssrssssssess... 190
17.  PRIVATE RIGHT OF ACTION (OR CAUSE OF ACTION) .....cevvverieeainnns 204
18.  STANDING: WHO MAY BRING AN ACTION ......cccccvvriiiiieeee s 210
19. SOVEREIGN IMMUNITY .uvvvvvvuururrrrunssnrsrsrssssssssssssssssssssssssssmssssssssssmmnes 282
20.  IDAHO TORT CLAIM ACT (“ITCA™) cuetiiiiiieeeiee e 289
21.  MANDATORY CLAIMS STATUTES FOR COUNTIES (IDAHO

CODE 88 31-1501 AND 63-1308(2)) ...ecvveerrveerireeriieerieesieeseeeeaee e 301
22. STATUTES OF LIMITATION ..coiiiii ettt 305
23. STATUTES OF REPOSE .....ccoiiiettttiiiee ettt e sivtvaen s e e 325
24.  JUDICIAL REVIEW AND CIVIL ACTIONS ....ovvtiiiiiieeeeesiiiriiiiieeeee e e 326

VOLUME 2 ....eeeeeeeeeeeeeeeeeeeeesssessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssse 501
24. COSTS AND ATTORNEY FEE AWARDS........coooeieeieeeeeeeeeeeeeeeeeeeee e 502
25. DUE PROCESS RIGHTS APPLICABLE TO LAND USE DECISIONS....... 544
26.  EQUAL PROTECTION....ciiiiiiiiiiittiiiiee ettt e e et vaee s e e e e 566
27. DEVELOPMENT AGREEMENTS .uuttiiiiteeeiiiiiirsrreeeeeesssssssisssseeseesssssnnns 569
s TR - 2 | N1 TP 578
29.  USER FEES, IMPACT FEES (IDIFA), AND THE “ILLEGAL TAX”

1] O 655
30. COMPARISON OF METHODOLOGIES FOR CALCLUATING CAP
FEES oo 733
31. THE “VOLUNTARY AGREEMENT” ISSUE .....cooooiiiiiiiieeeeeeeeeeeee e 746
32. FRANCHISE LAW AND OTHER MUNICIPAL AUTHORITY OVER
UTILITIES 1rettieeee e e e ettt e e e e e s eeet e eeeeesessassssasteeeeessessassnnereeeeeeesnaans 767
33.  THE LAW OF CONDEMNATION (EMINENT DOMAIN) IN IDAHO ....... 803
LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 3
14531573.226 Printed 1/28/2025 10:56 AM

CHAPTER INDEX



34. CONSTITUTIONAL LIMITS ON GOVERNMENTAL DEBT AND

THE NON-APPROPRIATION LEASE ....ccvvvviieee e 839
35.  OPEN MEETINGS ACT AND EXECUTIVE SESSIONS ......cccvvvvieeeeerinnns 862
36.  CONFLICTS OF INTEREST (LIMITED TO FINANCIAL CONFLICTS) ...... 866
37.  PUBLICRECORDS ACT oo 869
38.  WHEN IS RULEMAKING REQUIRED? (ASARCO AND Pi1zzUT0)......... 870
39. OVERVIEW OF REGIONAL PLANNING AND PUBLIC

TRANSPORTATION LAW ..coiiiiiiieiieeeeeeeeiee vt aaaas 880
40. FEDERAL LAWS AFFECTING IDAHO LAND USE .....ccovvvvvviiiiieeieeeee 885
41. BASICS OF URBAN RENEWAL LAW FOR DEVELOPERS..........ccce...... 893
42. COMMON LAW DEDICATION AND IMPLIED EASEMENTS .......cvvveeee... 896
43.  STATE ENDOWMENT LANDS (E.G., SCHOOL LANDS) .....ccvvvrrverrvinnns 897
44, WATER RIGHTS AND LAND USE PLANNING........ccvvvvieiiieeeereeeevninnnn, 901
45, ENVIRONMENTAL CONSIDERATIONS IN REAL ESTATE

TRANSACTIONS ovtiiiiieeei ittt e e e e e e e e b s e e e s s s e sb b s e e s s s s s eesabaaanes 902
46. LEGISLATIVE VETO AND SUNSET OF ADMINISTRATIVE RULES......... 943
47. CONVEYANCING AND THE STATUTE OF FRAUDS ......cceovvviirrriiieeennn. 953

LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 4

14531573.226 Printed 1/28/2025 10:56 AM



Appendix A

Appendix B
Appendix C

Appendix D

Appendix E

Appendix F

Appendix G

Appendix H

Appendix I

Appendix J

Appendix K

LAND USE HANDBOOK

14531573.226

INDEX TO APPENDICES

LIST OF STATUTES, COURT RULES, AND CONSTITUTIONAL
PROVISIONS

EXAMPLE OF FINDINGS OF FACT AND CONCLUSIONS OF LAW
DAVIScO FoOoDS V. GOODING CNTY. — MEDIATION DECISION

REPORT TO LEGISLATURE ON TRANSFERABLE DEVELOPMENT
RIGHTS

SCHAEFER V. CITY OF SUN VALLEY — AFFORDABLE HOUSING
DECISION

MOUNTAIN CENTRAL BD. OF REALTORS, INC. V. CITY OF
MCcCCALL — AFFORDABLE HOUSING DECISION

COVE SPRINGS DEV., INC. AND REDSTONE PARTNERS, L.P. v.
BLAINE CNTY. — DECISION REGARDING COMPREHENSIVE PLAN
AND EXACTION ORDINANCES

MEMORANDUM ADDRESSING CONTIGUITY REQUIREMENT
IDAHO REGULATORY TAKINGS ACT GUIDELINES
ABOUT THE AUTHORS

PUBLICATIONS AVAILABLE FROM GIVENS PURSLEY

© 2025 GIVENS PURSLEY LLP Page 5
Printed 1/28/2025 10:56 AM



VOLUME 1
1.
2.

LAND USE HANDBOOK

14531573.226

........................................................................................................ 2
INTRODUCTION TO LAND USE LAW .....ocvviiiiiiieie s 33
THE PLANNING AND ZONING POWER......coiiiiiieieniiseenie s 37
A The constitutional SOUICE..........ccooveiieriiniinicc e 37
B. The statutory source (LLUPA) ..o, 39
C. Powers and duties of the P&Z commission............ccccceeuennee. 40

(1)  Enumerated POWELS ......ccvvvieriieieesieesieesieesieesieesieeeens 40
(2)  Mandatory planning duties.........cccoevvievieniieiienieennnns 41
D. PreemMPLION ....c.viiiicie e 42
(1)  State preemption of local zoning laws,
generally ....ccoooeviiiii s 42
(2)  Preemption of LLUPA by the Idaho Public
Utilities COMMISSION ......ocvviiiiiiiiiiiieeee e 43
(3)  Federal preemption.........ccocviiievieniiinninnieseeseeie s 45
E. Planning and zoning authorities (governing boards
and P&Z COMMISSIONS) ..veeevieeiiesiie e sieesiee e siee e 47
(1) Creation of P&Z commissions is optional ................. 47
(2)  Separate or combined “planning” and “zoning”
COMMISSIONS ..ttt sttt ettt 47
(3)  Joint commissions (among neighboring
COMMUNITIES) 1.t cieesiee st et 48
(4)  Delegation to the P&Z commission and appeal
O CItY OF COUNTY ....evveeieeciie e 48
(5)  Non-delegation dOCtrine. .........cccccvvevvevireiie e, 49
COMPREHENSIVE PLANS ....c.viiiiiicie sttt 51
A. INErOAUCTION ... 51
B. Zoning ordinances must be in “accordance” with the
CcOmMPrenensive pPlan ... 54
C. Conditional use permits must be “not in conflict” with
the comprehensive plan. ... 60
D. The “in accordance with” requirement in the context
of other 1and USe aCtioNS. .......cccevveriereeiiee e 62
E. Required “components” of a comprehensive plan ................ 66
F. Manufactured hOMES ........ccoovviiiiiiii 67
G. Land use map (aka future land use map)........cccocevvvviererinnne 67
H. Geographic scope of plan ... 68
l. Procedure for adoption of comprehensive plan..................... 69
J. Comprehensive plans and zoning ordinances may not
be adopted by INItIAtIVE. ..o 70
K. Practical considerations for developers...........ccccccvevveerinnne 70
L Discretionary authority to change comprehensive plan ........ 72
© 2025 GIVENS PURSLEY LLP Page 6

DETAILED TABLE OF CONTENTS

Printed 1/28/2025 10:56 AM



M.  Comprehensive plans and “future needs” water rights ......... 72

4, ZONING ORDINANCES ....coiuttiiutiesieiasireesieeasteesseesseesseessnessseesssessnseens 73
A. Establishing zoning districts and rezoning..........ccccccevevvvennen. 73
(1) OVEIVIEW ..ot 73
(2)  Grant of QUENOILY .....ocveiiiiiiiie e 73
(3)  Procedural requirements for validity .......................... 74
(4)  Consideration given to impacts on Services............... 75
(5)  UNITOrMILY ..o 75
(6)  Vested rights: four-year entitlement........................ 76
(7) Initial zoning upon annexation and rights to
develop unzoned Property ......cccccevvveveevveneeseeseennnn 76
(8)  SPOLZONING ...ccviiiiiiiiiiiie e 77
(@  “Descriptive” and “normative” spot
zoning (Dawson and Taylor I) ..o 79
(b)  “Type one and “type two” spot zoning
(Evans, Taylor Il, and Neighbors)................... 80
B. Conditional use permits (aka special use permits) ................ 82
(1) OVEIVIEBW ..o 82
(2)  Standards for permit approval ........ccccccovcveriiiiiiiininnn 84
(3)  The conditions may not waive or postpone a
prerequisite under the ordinance. ..........ccccccvevvverinenne. 85
(4)  Conditions attached to a conditional use permit
may be modified. .........cccovveiiiiie 86
C. Planned unit developments.........ccccveveeevee e 86
D. Overlay districts, historical districts, and design
FEVIBW 1ottt sttt sttt et e e nbeeaaenee s 88
E. Ground water and land use planning ..........ccccoevvneienennnnn, 90
F. Sexually-oriented DUSINESSES.........ccveeveeiiieerieeiie e eree s 90
G. RIGt TO Farm ACt......c.ooiiiiiiceeeee e 95
H. 07 Y o LRSS 96
l. GrOUP NOMES......oiiiecie e 96
J. Nonconforming uses (grandfathering of pre-existing
USES) 1.ttt ettt sttt sttt sttt b bbbt n bt n e ne e 96
K. VATTANCES ...ttt 99
5. TRANSFERABLE DEVELOPMENT RIGHTS (“TDRS”)....cccvvveiirirnenn. 101
6. CONSERVATION EASEMENTS ....ccuviitiiteenieiesieeie e seeee e e eee e sne s 104
7. TYPES OF OWNERSHIP INTERESTS (FEE, LICENSE, AND
EASEMENT) cttieiuteeiteeesteeeteeateesteesntaesnteessaeessaeessaeaseesnnnssnseesnsessnes 107
8. IMORATORIA ...ttt sttt et nnne e 108
9. ANNEXATION L.ttt eie sttt ste et et re et sreesaesaesteanaeeesreeneens 113
A. The allocation of governmental authority between
CItIeS aNd COUNTIES. .....ccvvviiieiiii e 113
B. The POWET t0 @NNEX ....eoveiiiiiiiieie e 114
LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 7

14531573.226 Printed 1/28/2025 10:56 AM



C. Effect of municipal annexation ............cccoecvvvviieiiesiienennnn 115
D. New zoning is required upon annexation ...........c.cceeeeerveene 116
E. The Annexation Statute (Idaho Code § 50-222).................. 116
(1) OVEIVIEW ..ottt 116
(2)  Summary chart of Category A, B, and C
ANNEXALIONS ...t 118
(3)  Category A annexations ..........cccceevveevveeivesivesiveseennns 118
(4)  Category B annexations..........ccoecvevvenrienvesenseesennens 119
(5)  Category C annexations.........ccceevervenveseesieesensensens 121
(6)  Written consent and implied consent ............cccc....... 121
(7)  Subdivision or sale of five-acre lots..........c.cccoeeveee. 123
(@)  Thefive-acre rule ......cccocovvvviniiieiiciieniens 123
(b)  Landowner permission required for
annexation of agricultural and forest
JaNd .o 126
()  Burdens of proof........cccocvvvviniiniieiiieniennns 126
(d)  Statutory exceptions to subdivision or
SALE .o 126
(8)  The contiguity requirement ..........ccevveivenivesveseennn 127
(@)  The shoestring iISSUE .........cccevvrrveieeseeiieenns 128
(b)  The touching corners issue........c.cccccvevvervnnne 129
(c)  The crossing water bodies issue.................... 129
(d)  The “single geographic unit” issue................ 131
(9)  Annexation across county liNes..........ccccevvververnnnns 132
(10)  Special CaSeS.......ceevvveieeeee e 133
(@)  Fairgrounds and recreational lands ............... 133
(b)  Railroads.........cccooeeviiiiiiie e 133
(o) I A L 00 £ £ F R SSUR 133
(11) Judicial review of annexations .............c.ccecvvevrernenne, 133
(12) Annexation of state and federal lands ...................... 133
(@)  Federal law permits unilateral
annexation of federal lands ..............ccocene. 134
(b)  Idaho law permits unilateral annexation
of public lands ..o, 135
(1) Category A ..o 136
(i)  Category B......coooevviiiiiiiiice 139
(iii)  Category C....oocvvveveriiiie e 140
(13)  De-anneXation.........ccceeceeerieeaieesiieesiieesieeseeeneeaneeens 140
10.  AREASOF CITY IMPACT (“ACIS™) cuttiiiieiieiiie et 143
A. Purpose and overview of ACIS........cccccoveiiiieic i 143
B. Which plans and ordinances apply ........cccooeveniienenennnn, 144
C. Mechanisms for resolving ACI disputes ..........ccccevevvernnenne. 145
LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 8

14531573.226 Printed 1/28/2025 10:56 AM



11.

LAND USE HANDBOOK

14531573.226

1)

When a city and county do not agree on the

initial designation of an ACI (section
67-6526(b))—committee of nine followed by

deC ACHION .....coiieieccece e 146

(2)  When ACI boundaries overlap (section
67-6526(c))—negotiation, followed by county
recommendation, followed by election .................... 146
(3)  When existing ACI boundaries are to be
changed (section 67-6526(d))........cccevvrvrrrierriersnnnnn 147
(4)  Election vs. diStrict COUI..........ccovvvviveiiecie e 148
(5)  Implications for municipal water rights ................... 148
MAY CITIES ANNEX LAND IN ANOTHER CITY’S ACI?...cccoiiiiiee 149
A. OVEIVIBW ...ttt et e et ae e rnaesnneenree s 149
B. ACIs have been mandatory since 1975. ........ccccccoveviverinnne. 149
C. Initially, establishment of an ACI was not a
prerequisite t0 anNeXation...........ccovvveveeriereeresriesre e 150
D Since 1993, only non-voluntary annexations are

required to be within the annexing city’s own ACL. ........... 150
E. In 1996, the Legislature enacted an across-the-board

“Sequencing Provision” mandating that an ACI be

established before any annexation. ..........cccccccveveeeivecveennne. 151
F. The 2002 overhaul of the Annexation Statute retained

the requirement for Categories B and C that annexed

lands be within the city’s area of city impact, but was

silent with respect to Category A. ......ocovveeevieevceevieecen, 152

G. The “Category A Exception,” enacted in 2008,
expressly confirmed that voluntary annexations may
occur outside the annexing city’s ACIL. ........ccoooviiiiiiennnn. 152
H.  The Category A Exception (like its 1993 and 2002
predecessors) makes perfect Sense. ......cocevveveeveerieniiesennn, 153

LLUPA and the Annexation Statute, read together,
compel the conclusion that cities may not invade other

CItIES” ACTS. i 154
(1)  The Annexation Statute is silent on the

question of invading other cities’ AClIs.................... 154
(2)  LLUPA and the Annexation Statute should be

read tOgether. ....o.voeiiicee 155
(3) LLUPA’s requirement that cities adopt non-

overlapping ACIs before annexation
necessarily conveys that cities may not
unilaterally annex into other cities’ ACls................. 155

© 2025 GIVENS PURSLEY LLP Page 9

Printed 1/28/2025 10:56 AM



(4)  The “subject to” language in the Sequencing
Provision does not grant cities the right to

invade other cities’ ACIS. .......ccooeveeeiiiiei i 157
12.  THE SUBDIVISION PROCESS ......ccueiiiiiiiieienienieeniesiessesseesiesneeseeseesnes 159
A. INEFOUCTION ..o 159
B. Idaho’s Subdivision Statute.........cccccvvviviiiiiiiiee e 161
C. The “platting” PrOCESS ..ovvvvviiiiiriiiiiieesieiesiiee s siee s e siree e 163
D. Vacation of plats, public streets and rights-of-way ............. 166
E. RESLIICHIVE COVENANTS .....vviivieiiecieeiee s 168
(1)  Enforceability of restrictive covenants..................... 168
(2)  Drafting considerations for restrictive

COVENANTS ... e 170
(@)  Reasonableness........ccccoviieiiieiineninesieesieiens 170
(0)  FIeXibility .cccoooviieiiiee e 170
(C)  CONSISENCY ...vvvvvveiiieiieesiie e e e e 171
(d)  Enforcement mechanisms..........ccccceevverivnnnnns 171
13.  THE PUBLIC HEARING PROCESS.......cccciteriiiiinieniesiesee e siesneeseesieans 172
A. Sequencing of development application............ccccccevveennee. 172
B. Typical hearing ProCeduUre .........coovvveiiieiiee e 172
C. Building the record.........ccovvveiieiiiiiccccece e 173
D. Findings and conclusions: the “reasoned statement™ ......... 176

E. Alternatives: requirement to explain the actions the
application could take to obtain a permit ..............cooceveennee. 181
F. Reconsideration and tolling of the appeal period................ 181
S Y/ 1 =10 77y ] N SRR 187
15. RENT CONTROL AND AFFORDABLE HOUSING ......ccovevesiesiesneesnnenns 189
16. SMART GROWTH ..oivieiieieitieiesie e e ste et ste et sre e sne e sne e 190
A. Principles of Smart Growth.........ccccccoiviieviievie e 190
(1)  Mixed land USES........ccccerveiiiiiieieiicec e 190
(2)  Transportation ChOICES..........ccoovereriiieii e 190
(3)  Range of housing opportunities..........c.ccceevvverveennnns 191
(4)  Compact building design.......cccccccvevivevieerieerieeienn 191
(5)  Preserve Open spaces and natural resources............. 191
B. MOUOEI COUES.....oviiiieiieieee e 192
(1) SMArtCOUe ...cveeeceieecie e 192
C. Infill versus greenfield developments .........ccccocveiennnene, 193
(1) Infill advantages and challenges.............cccoovninene, 193
(2)  Greenfield advantages and challenges ..................... 193
D. Idaho developments with Smart Growth components ........ 193
(1) BoDo-Downtown Boise development...................... 193
(2)  BOWN CroSSING ..c..cooveiveniieieniiiieie st 194
(3)  Courthouse Corridor.......ccceevveiieeiiiese e 194
(4)  Crescent RIM ..o 195

LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 10

14531573.226 Printed 1/28/2025 10:56 AM



17.

18.

LAND USE HANDBOOK

14531573.226

E. Planning processes affecting development patterns............ 196
(1)  Blueprint for good growth..........ccccovevveieiiieiieseee, 196
(2)  Communities iN MOLION ........cccvevveveeie e 196
(3) Idaho’s Joint Legislative Environmental
Common Sense Committee, Subcommittee on
Servicing ComMmMUNILIES ........ccvevveeiieciiecie e 196
F. OTher FESOUICES ....eevveeieitie sttt 197
(1)  Environmental Protection Agency ........cccccevvvvrvenne 197
(2)  Smart Growth AMEriCa........ccccvevvevveiieeiiesire e 197
(3)  Idaho Smart Growth .........cccceveviiiiiiecccece 197
G. Smart Growth Development Scorecards ...........cccccveeveennee. 198
PRIVATE RIGHT OF ACTION (OR CAUSE OF ACTION) ....oovveiiieiiannns 204
A. A plaintiff or petitioner must identify a cause of action......204
B. The federal APA and IAPA provide a private right of
13 [0 TR PSP PTSURRPRN 205
C. Deadline for seeking judicial review under the federal
APA s 207
D. The ITCA does not provide a cause of action. .................... 207
STANDING: WHO MAY BRING AN ACTION .....ooviiiriiiiiieiiee e 210
A. The standing focuses on the person, not the merits of
the ClaIM. ..o 210
B. The federal constitutional foundation..........c.cccceevvviviiiennn 210
C. The Idaho Supreme Court has adopted principles of
Article 111 standing notwithstanding that Idaho has no
“case Or CONtroversy” ProVISION. ........ccvervveerereieesiieesireenenes 210
D. Standing is decided as a preliminary matter, without
looking to the Merits. ........ccevvvevie e 213
E. The basic constitutional requirements: Injury in fact,
causation, and redressability..........ccocoveiiiiiiiiiie, 213
(1) INJUry=in-fact.........ccoviiie e 214
(@  The injury must be particularized.................. 215
(i) ProXimity .....c.oooovvveieninieie e 215
(i)  Taxpayers and ratepayers................... 218
(ili)  Business competition alone is
insufficient to confer standing............ 221
(iv)  “Dog in the manger” or “no dog
in the fight” cases ........cccccvvvvriernenne. 222
(v)  Injury based on environmental
NArM .. 223
(vi)  Injury in endowment land cases......... 227
(vii) Injury in political cases ............cccoe.... 228
© 2025 GIVENS PURSLEY LLP Page 11

(5)  HIdden SPrings ......cccvveiieieniiniiscsie e 195

Printed 1/28/2025 10:56 AM



—I® m

)

"o OomOoZZ

c

X <

LAND USE HANDBOOK
14531573.226

(viii) Injury based on procedural

violations ..., 229
(ix) A plaintiff is not required to

submit proof of standing unless

standing is challenged or the

court requires further clarity or

BVIAENCE. ..o, 230
(xX)  How much specificity

(geographic nexus) is required in

pleading and affidavits........................ 232
(b)  The injury must be actual or imminent,
not conjectural or hypothetical ...................... 237
(2)  Causation and redressability..........ccccocvvvviiiiiieinnnn. 240
Relaxation or waiver of standing (from Koch to
REOAN) . tiiie e 242
Legislative control over standing .........cccoocvvvvvieiinniieninnnn, 246
Standing under 1daho statutes...........cccccevveeveevie e 247
The Uniform Declaratory Judgment Act does not
CONTEr SLANTING ..ovveiieiie e 248
Standing under LLUPA, the IAPA, and other state
STATULES ..o 249
Standing in allegedly illegal fee and tax cases falls on
those who bear the “incidence” of the fee or tax................. 251
Associational standing (aka organizational standing)......... 252
(1)  Federal 1aw .......cccoeecieiiie e 252
(2)  Associational standing in 1daho ..........c..ccocvviinenne, 255
Standing may not be based on speculation..............cccceeu... 257
JUSHICIADIIILY ... 258
Z0NING OFAINANCES ......oviiiieiiiieeiee e 259
Standing of agency employee to bring appeal..................... 259
Standing of the prosecutor or attorney general to bring
or defend actions on behalf of the people.........ccccceveennenee. 259
Standing to attack contract ..........cccoccevvveviveiieiiieni e 259
Prudential standing ..........cocoviiiiiiniiiiee e 260
(1)  Origins and basis of the zone of interests test.......... 260
(2)  The zone of interests test in NEPA and ESA
CASES . ttttee e ettt e e ettt e e e e e e e e 263
Burden of proofis on plaintiff............cccccoooviieiiieei, 272
“Foot in the door” standing — the right to litigate and
pursue other iSSUES iN the CaSe........cccvvevvereere e, 273
“Foot in the door” standing — multiple plaintiffs................. 274
Standing on appeal.........ccccooiieiiie i 275
Federal iINtervention.........ccccvevvevieie e 275
© 2025 GIVENS PURSLEY LLP Page 12

Printed 1/28/2025 10:56 AM



(1) Thegoverning rules........ccccvevveviiiiiieie e 275

(2)  Standing requirements for intervenors...................... 276
(3) Intervention in NEPA cases — the demise of the
“federal defendant only” rule. .........ccoceviviiiiiinnnnnen. 278
(4)  Permissive intervention and the “independent
jurisdictional grounds” rule ..........cccoviiiiiiiiiinnnne 280
Y. Article III’s standing requirement does not apply to
T[] T [T PSP RRRRRRRN 280
19.  SOVEREIGN IMMUNITY ..coutiiiiieiiiiesiieesieeesiee sttt snee s 282
A. Basis of sovereign immunity ..........ccceeevieiieciecie e 282
B. Idaho’s recognition of sovereign iImmunity ...........cceevveenne 282
C. Criticism of the dOCtriNe ........cccovvvieeiieie e 283
D. In Idaho, sovereign immunity does not apply to suits
alleging constitutional violations...........c.cccocevevieiieeceecnne. 285
E. Section 1983 does not waive sovereign immunity .............. 285
F. The doctrine of sovereign immunity extends to
MUNICIPAITIES. ..o 286
20.  IDAHO TORT CLAIM ACT (“TTCA”) ecveierieirieiesieseeie e sieeee e 289
A. Grant of authority to sue for tortS..........ccceevvvevieevie e, 289
B. The ITCA does not apply to federal claims.............ccccvenenn 291
C. Exceptions to waiver of sovereign immunity (ldaho
Code 88 6-940, 6-904A) .......coeiiiiiieese e 292
D. Tort claim notice must be filed within 180 days................. 294
E ITCA’s notice requirement is made applicable to all
damage claims against cities by section 50-219.................. 296
F. The ITCA’s two-year statute of limitation ..............cc.......... 297
G. Is failure to file a jurisdictional defect?...........cccccevvervnnns 298
H. Content of ClaIM .......ooviiiei 299
21.  MANDATORY CLAIMS STATUTES FOR COUNTIES (IDAHO
CODE 88 31-1501 AND 63-1308(2)) ....ccvevveiieierieieeieseseeie e 301
22, STATUTES OF LIMITATION .couvtitiarieiesteeseestesteeseeseesseeseeseesseenesssessens 305
A. Potentially applicable statutes of limitations...................... 305
B. The policy underlying the statute of limitations.................. 305
C. The statute of limitations may bar constitutional
ClAIMS. 1o 306

D. State-law inverse condemnation claims are subject to
Idaho’s catch-all four-year statute of limitations
(Idaho Code § 5-224) if no other statute of limitations

Isapplicable. ... 306
E. State-law inverse condemnation cases against cities
are subject to the two-year statute of limitations in the
T C A e 307
LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 13

14531573.226 Printed 1/28/2025 10:56 AM



F. The clock starts when a substantial interference with

the plaintiff’s property becomes apparent. .............ccoeevenene 309
G. “Project completion rule” for government
CONSLIUCEION PrOJECTS....vviivieivieiiee et 315
H. Nuisance actions are subject to the four-year statute of
TIMITALION. ... s 315
l. Two-year statute of limitations in § 1983 actions
(including taking claims) .......ccccccvivieiiiniiiiie e 316
(1)  Section 1983 actions are subject to the Idaho’s
statute of limitations for personal injury. ................. 316
(2)  When the statute beginsSto run ..........cccceevveveenneenne. 319
(3)  When does the federal cause of action accrue if
it is unripe under Williamson County? ...........c.c....... 320
(4)  Statutes of limitations in Bivens actions................... 322
23.  STATUTES OF REPOSE ....coiiuiiiiiiiiiiieitie sttt 325
24.  JUDICIAL REVIEW AND CIVIL ACTIONS ....veeiiieriiieniieenieesnieesvee e 326
A. Statutes authorizing judicial review. ..........ccccceeevvvvecnennee. 326
B. Judicial Review under the TAPA. ... 327
C. Overview: Availability of judicial review under
LLUPA Lot 328
D. Interaction between LLUPA and IAPA .........cccooviieinenns 338
E. LLUPA’s judicial review provisions today...........c.ccceeueene. 340
(1) Asamended in 2010, LLUPA identifies
specific actions that are subject to judicial
FEVIBW. .ttt sttt 340
(2)  Enforcement actions are not reviewable under
LLUPA. e 342
F. The law prior to the 2010 amendment...........ccceecvevveernnenne. 343
(1)  Prior to Giltner I in 2008, reviewability turned
on whether the action was legislative or quasi-
JUAICHALL oo 343
(2)  The basis for the legislative versus quasi-
judicial distinCtioN .........coooiiiiiiii e 345
(3)  Until 1980, all zoning actions were viewed as
legislatiVe. ......cooeeeeece 346
(4)  ldaho Supreme Court classifies actions into
quasi-judicial and legislative categories................... 347
(5) In Giltner | and subsequent cases the Court
ruled that only “permits” may be challenged
under LLUPA. ..o 351
G. Burden of proof in challenging an ordinance...................... 356
H. Judicial review is limited to the record............cccecvevverinnnens 357
l. Standard of review under the IAPA ........c.cccevvevvevieiien, 360
LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 14

14531573.226 Printed 1/28/2025 10:56 AM



LAND USE HANDBOOK
14531573.226

1)
2)
(3)
(4)
(5)
(6)
(7)

(8)

“Preponderance of the evidence” standard

applies at the administrative stage.........cccoccevvvrrivenne. 360
The statutory framework — applicable standards
OF FEVIBW ..o 361
Presumption of validity ........ccccccovvvviniinninnienienns 362
Judicial review of legal determinations.................... 364
Judicial review of procedural error ............cccccueneee. 364
Judicial review of fact-finding (the substantial
evidence / clearly erroneous test) ........cccevvvrierrinenne. 365
Judicial review of discretion (the arbitrary and
capricious / abuse of discretion test) .........c.c.ccevvvnee. 368
Harmless error / substantial rights.............cccceveenen. 370
(@  “Substantial rights”: Section 67-

5279(4) ooveeeeieeieene e 370

(b)  “Actual harm or violation of
fundamental rights”: Section

B7-6535(3) veverveerierieriieie e s 373

Standard of review applicable to governing board
review of a P&Z deCiSioNn ........ccccevvevviiiiiiiiecc e 375
Standard of review on appeal from district court to
apPellate COUMt.........oeiieee e 377
(1)  No deference to the district court. .........c.ccccevvverinnnne. 377
(2)  Supreme Court applies the same deferential

standard as the district COUrt. ..........cccooevvirieriiennnnne 377
(3)  The denial of a motion for summary judgment

IS not appealable. ..., 378
Timing of judicial review: ripeness, exhaustion, and
primary JuriSAiCtion ........ccccve i 379
(1)  Generally, timing issues are prudential, not

Jurisdictional ... 379
(2)  In contrast, the IAPA’s 28-day deadline for

judicial review is jurisdictional. ...........ccccooveviennnnns 381
(3)  The federal view of jurisdictional deadlines is

somewhat more liberal than Idaho’s. ..............cee. 386
(4)  Exhaustion of administrative remedies ................... 387

(@)  Ingeneral......cccooiiiiiiiiin 387

(b)  Under LLUPA .........coiiieeeee e 389

(€)  Under IAPA.........co e 390
(5)  Exceptions to the exhaustion requirement................ 392

(@  The interests of justice (irreparable

injury, futility, and bias) ........ccccccoevvviiiinnnns 393

(b)  Where the agency acts outside of its
jurisdiction (including facial

© 2025 GIVENS PURSLEY LLP Page 15

Printed 1/28/2025 10:56 AM



constitutional challenges to an

OFdINANCE) ..o 394
(c)  Section 67-6521(2)(b) (exhaustion
exception for “public use” challenges).......... 399
(d)  Section 1983 claims........cccccovvvriivniiiiiiieniienns 402
(6)  Waiver of constitutional rights: When must
due process issues be raised below?..........c...ccccveeee. 402
(7)  Preliminary plat is an appealable “final”
AECISION ... e 404
(8)  RIPENESS....ccviitieiiieitieie et 404
(9)  Primary JurisdiCtion .........cccceevvevveieiie e 407
(10)  IMIOOENESS....c.vveiveerieesiiesiee e sieesie e es 408
(11) Motions to dismiss (Rule 12(b)) and motions
for summary judgment (Rule 56) ..........cccceevvvernnnnne. 409
M.  Declaratory actions and the rule of “exclusive” review
under LLUPAL. ..o 416

(1)  The general rule is that collateral attacks are
not allowed where judicial review is available

under LLUPA. ..o 417
(2)  Exception: Challenges to the validity of the

(0] o T gF=T o o0 424
(3)  Challenges involving questions of law

applicable to quasi-judicial decisions....................... 428

(4)  Actions not subject to judicial review may be
challenged by way of declaratory judgment or

other Civil aCtion. .......ccocvvviiiic e 429
(5)  What standard of review applies to an action
challenged by declaratory action? ..........ccccccevveenen. 432
N.  Stays and the effective date of action...........ccccceeevvierrrinne 434
0. Other technical issues regarding the 28-day rule ................ 436
P. Tolling of the appeal period during reconsideration ........... 437
Q. Cities and counties except from appeal bonding................. 438
R. Relief from error: vacation or reversal, followed by
=100 o ST 438
S. Vesting (aka grandfathering): ordinances and plans in
effect at time of application govern. .........c.ccccvcvvveienennnen, 439
T. Retroactive 1egislation ...........cccevviiiieniie 440
(1) OVEIVIEBW ..o 440
(2)  Procedural or remedial legislation is not
deemed retroactiVe.........ccocveveeie e 442
(3)  Retroactive legislation and vested rights.................. 444
U. Summary judgment not available in an IAPA/LLUPA
APPEAL .. 445
LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 16

14531573.226 Printed 1/28/2025 10:56 AM



X s<

AA.
BB.
CC.

DD.
EE.
FF.

GG.
HH.

JJ.

KK.

LL.

MM.

NN.
00.
PP.

LAND USE HANDBOOK
14531573.226

Selection and identification of proper parties............cccoeuuen. 446

Disqualification of the Judge ........cccoccvvvviiiiiniiei e 446
Judicial review of municipal annexation.............ccccceevennenn 447
(1) Review prior t0 2002........cccevvevveieeiece e 447
(2)  The test of reasonableness.........cccocvvvviieiinsiinsenen 448
(3)  Review after 2002.........cccvvverieiiniiiiesesee e 450
The Euclid Avenue case: Supreme Court prohibits the
combination of judicial review and civil actions................. 452
INJUNCEIVE TEHET......iiiiiic e 453
VWIS Lo 453
Damages under state law ...........cccccvevvviieiieciie e 455
Section 1983 aCtIONS......cccvviiriieiie e 456
(1)  Scope of § 1983 aCtiONS......ccccvvrvveiiiiieiecie e 456
(2)  No exhaustion required under 8 1983. ..........cccc.e... 459
(3)  Ripeness is required for § 1983 claims based

ON TAKINGS...veeiieeieeiiece s 461

(4)  Section 1983 is the exclusive means of raising
federal takings claims (exception for Bivens

actions not applicable) ..o 461
Separate judicial review provision for counties:
SECtion 31-1506(1) ..cvevveeeeiieiieienie e 467
ESTOPPEL ..o 469
VOId TOr VAQUENESS ....eovveeeiieiiisie et 469
Construction of ordinancCes..........ccocevierieiienenie e 470
Deference to an agency’s construction of its
QOVEINING STALULE......oviiviiiiiiciieie e 472
Statutes and canons of CONStrUCtION ...........cceevviieiieniennnen, 475
(1)  Only ambiguous statutes are subject to

statutory CONSIUCLION. ........cocvvveiiriieie e, 475
(2)  More specific CONtrolS........ccooeeveiiieiiiiee e 477
(3)  More recent CONtrolS.......ccoveevveiivevie e 478
(4)  VariouS CaNONS ......cceveiveeeieeeeesieeseeeseeesreeeseeeeneeens 478
(5)  Codified vs. uncodified legislation............c.cccocenene. 484
Proper use of legislative history and statutory
CONSEIUCTION ..ttt 484
Procedural requirements on appeal .........c.ccooceveviiencnnnnn 485
(1)  Waiver of issues not raised below. ...........cccccevernnne. 485
(2)  Waiver of issues not supported by authority. ........... 487
Other judicial review provisions under LLUPA ................. 487
Tort and damage claim procedures..........ccoccevervrieneniennnn, 487
Prejudgment INterest.........cocovvvieieneiiee e 487
ClaSS ACLIONS .....ocvveieieiiiesiie e 490
RES JUAICALA. ... .o 491

© 2025 GIVENS PURSLEY LLP Page 17

Printed 1/28/2025 10:56 AM



PrOCEEAINGS. ..vvvivieiieieiie et 492
QQ. Federal court — abstention and res judicata ..............c.c........ 492
RR. Federal court — preliminary injunctions ..........c.c.ccceevevuvenninn 493
SS.  Authority of courts to raise issues sua Sponte. ................... 493
TT. Necessary and indispensable parties ..........cccocevvvieniennnnnn 497
VOLUME 2 .ccciiiiiesnnrnccssssssrncssssssssncsssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 501
24.  COSTS AND ATTORNEY FEE AWARDS......ccccitiieriiniieieniesieeneesiesneans 502
A. COSES ..ttt 502
B. Idaho Code 88 12-117(1) to 12-117(3): Actions
involving a state agency or political subdivision and a
PrIVALE PAILY. ..cvveieeciieiie et 503
(1) Idaho Code 8 12-117(1): General principles........... 503
(2)  The “without a reasonable basis” requirement......... 506
(3)  The “prevailing party” requirement under
Idaho Code 88 12-117(1) and other statutes. ........... 513
(@  ldaho R. Civ. P. 54(d)(1)(B) guides the
court’s inquiry on the prevailing party
(0[] (o] S 513
(b)  Determination of prevailing party
involves an exercise of discretion. ................ 514
(c)  Determination of prevailing party is
based on the overall result. .............ccccoene. 514
(4)  Partially prevailing parties: Idaho Code § 12-
LL7(2) e s 518
(5)  Appellate review of attorney fee awards under
SECHION 12-117(1). ceiieiiiiiiie e 520
(6)  Attorney fees awards on appeal under Idaho
Code 8§ 12-117. oo s 521
(7)  Prevailing party status in cases involving
appeal and cross appeal. ..., 521
(8) Idaho Code 8§ 12-117(1) is not exclusive.................. 523
C. Idaho Code 8 12-117(4): Litigation between two
adverse governmental entities ..........ccooceverinieniiienenenen, 525
D. Idaho Code § 12-120(1): Civil cases under $35,000.......... 526
E. Idaho Code 8 12-120(4): Personal injury claims
UNder $25,000 ........covcviiiiiieiece e e 526
F. Idaho Code 8§ 12-120(3): Commercial transactions ........... 526
G. Section 12-121 (Non-prevailing party was frivolous —
Civil actions ONly) .....ccvveieeeee 528
H. Section 12-123 (frivolous conduct in a civil case) .............. 533
I Rule 11 (frivolous litigation) ..........cccccevveiieevie e 534
J Rule 65(c) — injunctions (attorney fees) ........ccccevvvvevveennnns 535
LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 18

14531573.226

(1) Resjudicata attaches to administrative

Printed 1/28/2025 10:56 AM



K. Discovery (attorney fEes).......ccuovuvvrrerieniie e e 536
L. Private attorney general doCtrine...........ccocvvvevienivnsiienennnn 536
M.  Attorney fees awards following stipulated dismissals ........ 537
N. Attorney fees need not be plead at the district court
ST ettt 538
0. EAJA e 538
P. Attorney fee awards under 8 1983..........ccccoeveiviiveninniennen, 539
Q. Attorney fees under the Idaho Tort Claims Act .................. 539
R. Attorney fees on appeal .......cccocvveeiiniin e 539
(1)  Procedural requirements (Idaho App. R. 35 and
ALY e s 539
(2)  Substantive standards for attorney fees on
APPEAL. ... 541
S. Sua sponte awards of attorney fees. .......cccvvvevieiiiecceennen. 542
T. Attorney fee awards in federal court diversity actions........ 543
uU. Attorney fees in administrative proceedings...........cceeveunenn 543
25.  DUE PROCESS RIGHTS APPLICABLE TO LAND USE DECISIONS.......544
A. Procedural due process rights generally ..........c.cccoveeeeennns 544
B. BHAS .. 545
(1) OVEIVIBW ..ot 545
(2)  Injunctive relief available...........ccccccoeviiiiiii 548
(3)  The appearance of fairness is not the legal
standard; actual bias must be shown. ....................... 549
(4)  General policy statements do not necessarily
FEFlECt DIAS ..o 550
C. EX parte CONACES .........cccveviiiiiiiiiiciec e 552
(1) SUMMANY ...t 552
(2)  Exparte communications in quasi-judicial
SELLINGS ..ttt 552
(@  Ex parte contacts are commonplace in
land use Matters........ccovvevcenenecee e 552

LAND USE HANDBOOK
14531573.226

(b)  Distinction drawn between legislative

and quasi-judicial actions of

COMMISSIONS ..vvevveieesieesiee e e sieesee e ee s 553
(c)  Exparte contacts in a quasi-judicial

setting are not prohibited, but must be

fully disclosed..........ccooeniiiiiniicee, 554
(d)  Documentation of ex parte

COMMUNICALIONS.....vveieeiieiieiee e 556
(e) Do ex parte rules apply before the

application is filed? ..o, 556
U] Procedural inquiries are permissible ............. 557
()  Contacts with staff..........cccocvrviiiiiiiieinn 558

© 2025 GIVENS PURSLEY LLP Page 19

Printed 1/28/2025 10:56 AM



26.
217,

28.

NEQOLIALION. ....eevveeiiecee e 558
(3)  Idaho rules of professional conduct...........c...c.c....... 558
(4)  Exparte communications in contested cases........... 560
D. Unauthorized “view” of the Site .......cccccceeeiiiiiiiiiiiiinneeeee, 561
E. Combinations of bias, ex parte contacts, and improper
VIBWS .ttt ettt sttt b e e nae e 564
F. When multiple decision makers are involved .................... 564
G. Failure to provide mandatory information in the
18] 0] 1T07= 1 £ 0] KRS SS SRS 564
H. Transcribable record ... 565
EQUAL PROTECTION....ciiiii ittt ettt s s e e e e e e e 566
DEVELOPMENT AGREEMENTS ....uviuiiiiisiieriestesreeeesiesseeseessessesseessennes 569
A. Section 67-6511A (development agreements for
=740 411 SRR 569
B. Development agreements may be employed in the
context of annexation and initial zoning, as well as re-
ZONBS. ..eeeeee ettt e e et e e a e 571
C. Development agreements are also valid outside the
context of section 67-6511A. ... vcvevie e 573
D. Other statutory authority for development agreements. ......576
E. Development agreements and IDIFA. ..........ccccocvvvviivninennn. 576
TAKINGS. ..ccveite sttt sttt sttt ereeeesreeneeneesneeneens 578
A. The constitutional basisS ...........ccccveveeeiee e 578
B. Direct appropriation of property and other physical
TAKINGS .o 580
(1)  Distinguishing physical and regulatory takings ....... 580
(2)  Exactions are regulatory takings ...........ccccceeererenne. 584
(3)  Federal law: Causby, Kaiser Aetna, Loretto,
and Tulare Lake........cccooceevvecie e 585
(4) ldaho Law: BHA Il (per se takings based on
unauthorized fEeS) ......covviiiieiiiere e 588
C. Regulatory takingsS..........ccooeiirieiiniiiee e 589
(1)  Harbinger of regulatory takings: Pennsylvania
€0l ..o - 590
(2)  Three-part balancing test: Penn Central ................. 591
(@  Economic impact........ccccccevevieeiieeiie e 592
(b)  Investment-backed expectations ................... 592
(c)  Character of government action .................... 593
(3)  Substantially advance legitimate state interests:
Agins overruled by Lingle ........cccoooveiievciecee, 593
© 2025 GIVENS PURSLEY LLP Page 20

LAND USE HANDBOOK

14531573.226

(h)  Ex parte contacts in land use
mediations, executive sessions, and

Printed 1/28/2025 10:56 AM



(4)

SIBITA vt 594
(@ A new type of categorical taking................... 594
(b)  Requires no viable economic use. ................. 595
(¢)  The “background principles of state
1aW” @XCEPLION. ..evvvvrieiiiie e 596
(d)  Moratoriums are not categorical takings....... 597
(e)  Idaho’s recognition of LUCAS.........ccccvvrvrenens 598
(5)  The “denominator” or “relevant parcel”
[0100] 0] <1 1 o S S 598
(6)  Temporary takingsS.......ccoccerververinienriesie e 602
(@)  Federal Cases........cccvivriiveiiiniiniieneene e 602
(b)  1dah0 CASES ....eveveeeee e 605
(7)  Post-regulation transfer of the property:
Palazzolo ......cccovviiiii 606
(8) Downzoning and takingsS ..........ccccevvverieeereeeniveanenens 607
D. Exhausting administrative remedies under IDIFA............... 608
E. The exaction cases: Nollan and Dolan...........cccccceeeveinennens 609
(1)  Substantial nexus: Nollan..........ccccccovvviiiiiiiiniennn, 610
(2)  Rough proportionality: Dolan ..........cccccevviviennnnnn 611
(3) Koontz: The Supreme Court responds to
attempts to limit Nollan-Dolan..........c.cccccoeeviniinenne. 613
(@  Grant versus denial of permit.............ccc....... 613
(b)  Dedicatory versus monetary exactions.......... 613
(€)  User fees and taXeS......cccevvvvreeiververeesieannens 613
(d)  Administrative versus legislative
EXACLIONS ...t 614
() RemMedieS .....ccociiiiiiiiee e 615
F. A regulation may favor one private interest over
ANOTNET ..o 615
G. Initiating a takings action (inverse condemnation) ............. 616
(1)  Nature of inverse condemnation.............cccccvevrennenes 616
(2)  SEANAING ..o 619
(3) Remedies in takings CaSES .......ccvvvverveerveeriiearieearieens 619
(4)  Role of judge and Jury .......ccocoevevenenienenese e 619
(5)  EXRAUSHION ... 620
H. Procedural limitations on federal inverse
condemnation aCtIONS ..........cceveriieneniie e 620
(1)  Williamson County ripeness (“final decision”
and “state 1emMedies™)......ccovvveriieriiieiiiee e 620
(@  Applicable to all takings..........cccccevvvvevvennnnne 622
(b)  Prong one: Final decision...........c.ccocenenunnne. 622
LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 21

14531573.226

Categorical taking based on no economically
viable use: Lucas, Palazzolo, and Tahoe-

Printed 1/28/2025 10:56 AM



(c)  Prong two: Failure to timely pursue
state remedies ......oocvvvvvieenienieceereee e 627
(i) Federal action premature until
state remedy pursued and denied ....... 627
(i)  Forfeiture of federal claim.................. 629
(d)  Exceptions to prong one (finality
FEQUITEMENT). .ovveiieeieee e 635
(1) Physical takings..........cccoevevivirviiennns 635
(i)  Independent legal theories.................. 636
(i) FULIHtY .o 638
(iv) Facial challenges.........cccccceeveviieninenne. 639
()  Exceptions to prong two (state
remedies): NONE .....ccccveveeriiie e 641
0] San Remo: The federal taking claim
may be brought simultaneously in state
COUNT ittt 641
(g)  Statute of limitations ..........ccccceeeveviveiiennnnnn 645
(h)  The ripeness tests are “prudential”;
impact on removal ..........cccoceevveiieiiniinniennn 645
(i) Is removal appropriate? .........cccocvvviverveieanens 647
() Supplemental jurisdiction............ccccccveeveenen. 649
(k)  Williamson County remains viable
despite CritiCISM.....ccevvvviieiiecieceeeee e 649
(2)  Substantive due process claims no longer
PreEMPLEU. ..o 651
(3)  Claims against the United States — Tucker Act........ 651
l. The Idaho Regulatory Takings ACt .........ccccceveiiiienenennnn, 652
29.  USER FEES, IMPACT FEES (IDIFA), AND THE “ILLEGAL TAX”
ISSUE 1ttt et eteste et e et et e et et e et e se et e st e e te e b et e e re e e nreena et reaneas 655
A. INEFOAUCTION ..o 655
B. Terminology: exactions, impact fees, linkage fees,
and INCluSIoNary fEeS .......ccocveeiee i 656
C. Overview of constitutional authority: Dillon’s Rule.......... 657
D. Idaho Code 8 50-301 does not provide home rule to
[dAN0 CILIES. ... 663
E. Lawful fees and eXactions ..........cccceevvveveeiiesiiesiiesee e 665
(1) OVEIVIBW ..ot e 665
(2)  Incidental regulatory fees.........ccccvvvevieevieenieciinns 667
(3)  User fees for SErVICES........cocvvvveiieeciieiie e ecee e 672
(@  Provision of services by a local
government is a proprietary function,
not part of the police power..........c.ccecveeuneene 673
LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 22

14531573.226

Printed 1/28/2025 10:56 AM



(b)  Idaho Code 88 63-1311(1) and
31-870(1) (city and county user fees) ........... 676
(i) Overview of the statutes..................... 676
(i)  User fees may be imposed on
entities not subject to ad valorem

TAXES. evie et 678
(iii)  Case law construing these
STALULES ... 679
(c)  The Revenue Bond Act and Irrigation
District Bond ACt........cccoevieiiieiiecie e 683
(i) Overview of the bond acts.................. 683

(i)  The issuance of bonds is not a
prerequisite to reliance on the
authority granted by the bond

ACTES. et 693
(d) ldaho Code § 31-4404(2) (county solid
WaSEe SYSLEMS) ..eevveeieeeciee e 698
(e)  Idaho Code 8§ 42-3201 and 42-3212
(water and sewer district fees)..........cccevvenne. 700

(f) Idaho Code 88 50-332 and 50-333

(drains and flood prevention) coupled

with Idaho Code

§ 50-1008(aSSESSMENLS)......cvevererererereirernanes 701
(9) Idaho Code 8§ 50-323 and 50-344

(domestic water systems and solid waste

diSPOSAl)...cveiiiiiiii e 702
(h)  All user fees must reasonably reflect the

cost of the service provided.............ccceevennee. 704
(i) User fees regulated by the Idaho Public

Utilities CommisSion. ........c.cooeveieiinncninnn. 711

(4)  Express statutory authority to address impacts
on public facilities or services in the context of

CUPs and zone changes.........ccccovvieieneniniie i 711
(@) CUPs (Idaho Code 8§ 67-6512(a),
67-6512(d)(6), and 67-6512(d)(8)) ......ev..... 712
(b)  Zone changes (Idaho Code
§67-6511(2)(A)) cvvvvererereererreseeereeeeenienien, 715

(5)  Outright denial of a rezone, permit, or
annexation request based on inadequate

Services or iNfrastruCture .........cccovvvvveccvesiesie e 715
(6)  Traditional, on-site entitlement exactions ................ 716
F. District court decisions addressing unlawful fees............... 719
(1)  The Schaefer Case........c.ccovvriiieneiiiieic e 719
LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 23

14531573.226 Printed 1/28/2025 10:56 AM



(3)  The Cove SPrings Case........ccovvereeriesiueseeseeseesenses 720
G. The Idaho Development Impact Fee Act (“IDIFA”)........... 122
(1)  Overview of IDIFA ......cooveieere e 722
(2)  No double dipping ......ccoovvrvviiiiiiiiee e 723
(3)  System IMProvemMents ........ccoccververenrieneesee e see e 725
(4)  Project IMProvementS......ccccvevvevverreeieesiesresee s 725
(5)  Impact fee advisory committee .........ccccceevvvecveennnne 726
(6)  Capital improvements plan.........cccccovvvveiivniiennnnnnn 726
(7)  Impact fees limited to “new development™.............. 727
(8)  Timing of fee collection. ...........ccccecvevveieiieciece, 728
(9)  Individual asSESSMENTS ......c.eevvveiviriiiieiiesie e 729
(10) Exemptions from feeS.......ccccevvviiiiiiiisie e 729
(11) Impact fees must be spent within the service
area and within a fixed number of years .................. 730
(12) Interaction of LLUPA (section 67-6513) and
IDIFA (section 67-8215(1)) ..covvvveeereienierieniennenn 730
H. Implementing ordinances under IDIFA............cccevieeninne. 732
(1) Boise parks ordinancCe.........ccccvevverieniiesieesieesie e 732
(2) The ACHD impact fee ordinance..........cccoeeevverveenne. 732
30. COMPARISON OF METHODOLOGIES FOR CALCLUATING CAP
FEES ittt 733
A. OVEIVIEBW ..ttt 733
B. Supreme Court gUIdaNCE ........coceevveevieece e 733
(1)  The LOOMIS CASE ...eecvveeeeeeieeeieesiieesieeesieeesieeeiee e 734
(2)  The NIBCA T CASE ..ceovvirieieiieieie e 736
C. Key issues to be addressed in any cap fee
MELNOOIOQY ....veeieecee e 737
(1) Original COSE ......ocuiiiiiiiieiee e 737
(2)  Gross replacement value..........cccocovviiiiinicnciene, 737
(@  Upward adjustment based on
engineering cost INdeX........cccccvevveviveesveennne. 737
(b)  Inclusion of land COSt ..........cccceviriiiriinie 737
(¢)  Inclusion of surface replacement cost........... 737
(d)  Earlier contributed capital and other
fUNAING SOUICES......covviieieiieiee e, 738
(3)  Netreplacement value..........cccoceveiiiiinciinieic 738
(@  Replacement value vs. depreciated value......738
(1) Straight line depreciation ................... 739
(i)  Unfunded depreciation...............cc....... 739
(b)  Remaining bond principal .............ccooenennnne. 739
(4)  Number of CUSTOMENS ......cceeviieceecee e 740
LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 24

14531573.226

(2)  The Mountain Central Case ..........c.cceoererinieiennne. 720

Printed 1/28/2025 10:56 AM



31.

32.

LAND USE HANDBOOK

14531573.226

(5)  Credit for required on-site contributions vs.

Off-site IMPact TEES .....ocvveviiie e 741
(6) Common benefit projects ........ccccevveveeieiinecie s, 741
(7)  Planning period and geographic scope..........c.......... 742
D. Five examples of cap fee methodologies..........ccccccevvvvruennne. 742
Method 1: Average Existing Cost Approach (aka
“Existing System Buy-In")........ccccooviiiiniiinnninnn. 743
Method 2: Incremental Future Cost Approach................... 743
Method 3: Allocated Capacity Share Approach................. 744
Method 4: Average Cost — Integrated Approach................ 744
Method 5: Equity Buy-In Approach (mandated by
Idaho Supreme Court) .....ccocvvvevieiiiiee e 744
THE “VOLUNTARY AGREEMENT” ISSUE ....vvcveievieerieriesiesreesee s eneans 746
A. Black v. Young (1992) ......ccoviiieiieeee e 746
B. KIMST (2003) ....vviveeieiecieee et 747
C. BHA 1 (2004) ..ottt 751
D. Lochsa Falls (2009)........cccovviieiiieieecie e 752
E. Boise Tower (2009) .....ccoeeiiriiie e 754
F. WYHE (2011) oo 755
G. BUCKSKIN (2013) ..ocvviiiieiieiie e 756
H. Bremer (2013)....ccuveiieeceece e 758
l. White Cloud (2014) .....ocveieiieieeeceee e 759
J. Old CULLErS (2014) ....ocvveiieiiecieci e 760
FRANCHISE LAW AND OTHER MUNICIPAL AUTHORITY OVER
0 = ST 767
A. Citation tables (statutes and Constitution)..............cccccevunne. 767
B. What is @ franChiSe?.........ccovvviiiii i 768
C. The franchise system is unnecessary and
anachronistic, especially in Ada County ...........cccoeverieneee. 770
D.  Authority for cities to grant franchises, collect
franchise fees, and otherwise regulate utilities.................... 772
(1) OVEIVIBW ..ooieeecie et 772
(2)  Constitutional provision addressing franchises
granted to water Providers.........cccooveveneneeienennenn, 773
(3)  Implied authority to award franchises (based on
city’s right to provide services itself) ..........c.ccceeee. 776

(4)  Statutory authority for non-franchise-based
regulation of utilities by cities (Idaho Code
8§ 30-801, 30-802, 30-803, 40-2308, and

50-328). e s 776
(@)  OVEIVIEW ..o 777
(b)  Idaho Code 8 30-801 (consent required

t0 SUPPIY Water) ..c.ovvviiiiiiec e, 779

© 2025 GIVENS PURSLEY LLP Page 25

Printed 1/28/2025 10:56 AM



(c) Idaho Code 8§ 30-2308 (consent required

to lay infrastructure in city streets and

SOQUAIES) ..veevveeereeeeeeeesieesieesieesseessaesseesseesseennean 783
(d)  Idaho Code § 50-328 (authority to

regulate utility transmission systems

using city streets or other property)............... 784
(5)  Statutory authority for municipal franchises. ........... 785
(@)  Precursors to the current statutes.................. 786

(b)  The current franchise statutes (Idaho
Code 88 50-329, 50-329A, and 50-330) ....... 787
(i) Idaho Code § 50-329 (procedural
rules governing the granting and

duration of franchises).........ccccceeuvnee. 787
(i)  ldaho Code § 50-329A (franchise
TEES) 1ot 788
(ili)  ldaho Code § 50-330 (rate-
SEHING) cvvveeeeie e 790
E. The Alpert case—Franchise agreements and fees are
lawful, even in Ada County........cccccceevieevie e, 791
(1)  Franchises do not violate state antitrust laws. .......... 791
(2)  Franchise fees held not to be illegal taxes................. 792

(3) Cities in Ada County retain their authority to
enter into franchise agreements
notwithstanding ACHD’s county-wide control

OVET SIIBRLS. ..ot 795
(4)  Post-Alpert decisions add nothing to the
ANAIYSIS .. 797
F. The IPUC has no review authority over franchise fees
imposed on utilities it regulates. ...........ccccovviiiiininenn, 798
G. Utilities are not obligated to enter into franchise
10 [(=1=] 4[] 0 ST RPUPRPI 798
(1) OVEIVIBW ..ooieeecie et 798
(2)  Idaho’s Constitution does not compel franchise
AQIEEMENTS. .vvviiiiiiiiree e 800
(3) Idaho’s franchise statutes do not compel
franchise agreements. .......cocvvvveviniene s, 800
(4)  Idaho’s non-franchise statutes require city
CONSENT. ...ttt 801
(@ Ingeneral........ccoooiiiiii i 801
(b)  Designated Water Provider ...........cccccoevvvennne 802
33.  THE LAW OF CONDEMNATION (EMINENT DOMAIN) IN IDAHO ....... 803
A. Scope of topiC and OVEIVIEW .........ccccccvvevieeieeeiie e 803
B. The government’s inherent power to condemn................... 803
LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 26

14531573.226 Printed 1/28/2025 10:56 AM



C. Constitutional authority to condemn ..........ccoccvvveviieniiennnnnn, 803
D. The constitutional right to condemn is self-executing. ....... 805
E. Statutory authority to condemn—generally ........................ 805
F. Authority for private persons to condemn...........c.ccceevvenenn 807
G. Condemnation of a “private highway” by the highway
AISLIICE OF COUNLY ..ot 810
H. Cities’ condemnation power is limited to city limits .......... 811
l. Condemnation must be for public Use.........ccccovvviiiiennnene, 811
(1)  Idaho’s definition of “public US€” .......c.ccecvrvvrrurrunnne 811
(2)  Public vs. private use nationally............c.cccceevernennne. 813
(3) Idaho’s legislative response to Kelo (Idaho
Code 8 7-TOLA) ..ot 814
J. All types of private property are subject to the just
compensation reqUIreMENt.........ccocvevveeriieeseeeseeeree e 816
(1) Feesand easementS.......cccerververeeriesiuesiesee e 816
(2)  Access rights (inverse condemnation cases) ............ 817
(3)  Leases, liens, mortgages and other real
ProPerty INEreStS .....c.vevveerieecie e 818
(4)  Franchise rights ......ccccccviveiiiiiiic e 819
K. Condemnation of government property (waiver of
SOVEreign IMMUNILY) ...cvveiieeiie e 820
L. Condemnation actions include many special
FEQUITEMENTS 1.ovivveiiie ettt 824
(1)  Prerequisites to taking .......cccccceevvvevivevie e 824
(2)  Special pleading requirements...........ccccceevvverveeennnn 825
(3)  Elements of compensation............cccceoeviieniniennnn. 826
(@)  Market value of property........cccccvevveerernnne. 826
(b)  Timeof valuation ...........cccceeevevieeviccie e 827
(c)  Severance damages/benefits..........cccccvevuvennnne 827
(d)  BuUSINESS damages........cceerverereerienienie e 828
()  Attorney’s fees/COStS ..oovvriiriiriiiiiieiienieeins 828
U] INEEIEST ... 829
(4)  Allocation of Damages.........ccocerererieeienesienieseenns 830
(5)  Role of judge and Jury .......ccoceevererenienenese e 830
(6)  Taking possession before trial ............ccccoevvveviennnnnn 831
M.  Practical issues in Idaho eminent domain ..............ccccveeveee. 832
(1)  Negotiating sale agreements and leases to
address condemnation ..........cccoeeeeneenieniesee e 832
(2)  Considerations in whether to settle an eminent
domain Case Or try it .......ccccevveiinenieese e, 835
(3)  Should the condemnee hire an appraiser?................. 837
(@  What can the appraiser do? .......c.ccccceevveennne 837
LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 27

14531573.226 Printed 1/28/2025 10:56 AM



34.  CONSTITUTIONAL LIMITS ON GOVERNMENTAL DEBT AND
THE NON-APPROPRIATION LEASE .....ooeiiiiieiiiie et 839
(1)  Background........cccoceveeieeiieiiece e 839
(2)  The GBAD Court rejects the “true lease” versus
“financing lease” analysis. .......cccoccvniiiiiiiiinnninne, 844
(3)  The constitutional prohibition does not extend
to speculative future liability..........ccoooeeiiiiinn, 851
(4)  The issue of indemnities was not before the
COUM. it 854
(5)  The “economic compulSion” iSSUE. .......ceervererrieenne 857
(@)  The desire to renew does not create an
unconstitutional liability...........cccceeveiiiennnnnn 857
(b)  Does the loss of property constitute
economic compulsion? ........ccccceevcvevveeceneenene. 858
(6)  Judicial confirmation encompasses all related
AOCUMENTS. ..o 859
(7)  All property owners have standing to challenge
violations of Article VIII, section 3............cccevernene 860
35. OPEN MEETINGS ACT AND EXECUTIVE SESSIONS ......cccceviueerieenne 862
A. Scope of the Open Meetings ACt........cccocvvvevieeeveeeiee e 862
B. EXECULIVE SESSIONS ..ot 864
36.  CONFLICTS OF INTEREST (LIMITED TO FINANCIAL CONFLICTS) ......866
37.  PUBLIC RECORDS ACT ...viiuiiiiiteetiesiesieeee e steesee e sna e e ssa e sne s 869
38.  WHEN IS RULEMAKING REQUIRED? (ASARCO AND P1zzUTO)......... 870
A. OVEIVIBW ..ttt 870
B. Asarco (2003) — TMDLs are rules because they have
the practical force and effect of law. ........cccceovevcveiinenne, 874
C. Pizzuto (2022) — SOP protocol not a rule because the
statute did not require rulemaking. ..........ccccceeeiiniiinnnnnnn, 876
39.  OVERVIEW OF REGIONAL PLANNING AND PUBLIC
TRANSPORTATION LAW ...cuviiiiiiiiiesieeie et sne e 880
A. Introduction to regional planning and public
tranSPOITAtION ....cc.veviiieie e 880
B. Metropolitan planning agencies and COMPASS................ 880
C. Regional transportation agencies and ValleyRide............... 881
D. Funding for public transportation in Idaho..............cc.......... 882
40. FEDERAL LAWS AFFECTING IDAHO LAND USE .......ccccoviveieiirnenn, 885
A. The Fair HOUSING ACt ......cooeiieece e 885
(1)  Design and construction requirements..................... 885
LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 28

14531573.226

(b)  The appraiser should have specific

BXPEITISE .ottt 837
(c)  Costto retain an appraiser.........cceeevevverveennens 837
(d)  Protecting discussions with the appraiser......837

Printed 1/28/2025 10:56 AM



MOAITICALIONS ... 886
(4)  EXCEPLIONS ...oovvveiiieciieiiec et 886
(5)  ENTOrCemMENt .....ocvviiiiieiieieeee s 887
B. The Americans with Disabilities Act .........ccooevviviiiiiennn 887
(1)  Subchapter I-public SErvices ..........cccocevvivreiveseene. 887
(@)  ACCESSIDIILY ..o 887
(b)  Construction and alteration .............c.ccecuvenenn 888
(2)  Subchapter Il1-public accommodations and
services operated by private entities...........c.c.cc....... 888
(@)  Places of public accommodation................... 888
(b)  Commercial facilities ........ccccccvevvviveiiieiinnnn, 890
(3)  New CONSLrUCION.......cccoveiiie e 890
(4)  ARErationS ......ccoviviieiieceece e 890
(5)  ENTOrCemMENt .....ccvviiiiieciecieee e 891
C. The Interstate Land Sales Full Disclosure Act.................... 891
(1)  Potential liability ........ccoceevieiiiiiiece e 891
(2)  ENTOrCemMENt .....ocvviieiieiieceee e 891
41. BASICS OF URBAN RENEWAL LAW FOR DEVELOPERS.........ccceneue.. 893
A. Urban renewal agenCies.........ccoeeveeiiieiieeiie e eniee e 893
B. Creation and operation of urban renewal agencies in
[AAN0 .o 893
C. Capital City Development Corporation...........ccccccvevveennnne 894
42.  COMMON LAW DEDICATION AND IMPLIED EASEMENTS .......cccueune... 896
43.  STATE ENDOWMENT LANDS (E.G., SCHOOL LANDS) ........ccerverrranenn. 897
A. History and special Status ..........cccoovvieiininieiescseeeeas 897
B. Endowment lands are exempt from LLUPA control........... 900
44.  WATER RIGHTS AND LAND USE PLANNING........ccoevieiiiirieriesieanen, 901
A. H.B. 281 — mandating non-potable water irrigation
SYSTBIMIS ..ttt ettt 901
B. S.B. 1353 — exclusive authority of IDWR............ccceevenee. 901
45.  ENVIRONMENTAL CONSIDERATIONS IN REAL ESTATE
TRANSACTIONS ..evveuieiteeiiesiesteeree e sre e ste e se e aesreesaesaesteesaeeesreeneens 902
A. Clean Water Act: regulation of property with streams,
wetlands, irrigation ditches, and storm water
AISCNAIGES ... 902
(1) Discharges of dredged or fill material into
streams, wetlands, and irrigation ditches.................. 902
(@  When is a Section 404 permit required? ....... 903
(b)  How to obtain a Section 404 permit.............. 907
(1) General permits.........cccoveveviveciecinnnn, 907
(i) Individual permits .........cccoeevverennnnn 908
LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 29

14531573.226

(2)  ReNOVALIONS ......ooieieiiieie e 886
(3) Reasonable accommodations and reasonable

Printed 1/28/2025 10:56 AM



(2)  Storm water disCharges.........ccooeveririeiciinicieen 909
B. Endangered Species Act: regulation of property with

endangered and threatened SPECIES........cccevvevvereeieeieennn 911
(1)  Overview of the Endangered Species Act................ 911
(2) ESA 84— listing decisions and designation of
critical habitat.........ccoocveviiiiii 911
(3) ESA 8§87 — consultation on federal actions ............... 912
(4) ESA 8§89 - ban against “taking” any listed
] 1T (= PP PRP 913
(5)  Citizen suits under the ESA.......c..ccoevvieiiieciecee 914
C. Air pollution and 1and USE .........cccceeveieiii i 915
D. Landowner liability for hazardous wastes............cccocvervenee. 916

(1)  Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA):
liability for property contaminated with

NAzardous WaSHe..........cccevieeiieeiin e 916
(@  Overview of CERCLA ... e 916
(b)  Present owners and operators.........c.cccceeeeenne 917
(c)  Past owners and Operators.........c.cccoveevveeennnnn 918
(d)  Arrangers & transporters — liability for

moving contaminated dirt..........c.cccoceevevrnnnne 919

(2)  Resource Conservation and Recovery Act
(RCRA): landowner liability and corrective

ACTION .o 920
(@  Landowner liability ........cccoovveviieiiieeece 920
(b)  Corrective action program...........c.ccecereereenne 921
(3)  Idaho laws imposing cleanup and liability for
contaminated Property ......ccccceevevceevveeneesseessee s 923

(@  The Environmental Protection and
Health Act (EPHA): Idaho’s “organic”

environmental enforcement authority ........... 923
(b)  Hazardous Waste Management Act
(HWMA): Idaho’s version of RCRA............ 924

(c) IDEQ Uses the hazardous material spills

rule to impose remediation liability on

OWINELS ittt 925
(d)  Ground water quality rule imposes

broad liability, allows cleanup to site-

specific standards .........c.ccccceevieiiieicie e, 926
(e) IDEQ relies on nuisance statute to force
remediation ...........ccceevee e 928
(4)  Federal versus state enforcement .............ccccceveennnne 928
E. Petroleum and other contaminants ............cccceveevveeieecnenn, 928
LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 30

14531573.226 Printed 1/28/2025 10:56 AM



(1)  Petroleum underground storage tanks...........c.......... 928
(2)  Idaho considers asbestos a special waste but

does not regulate its use or removal ..............cccveee. 929
(3)  ldaho has registration requirements that apply
to remediation professionals............ccccevviiieiiennnnnn, 930
F. Spills of hazardous substances must be reported ................ 930
(1)  Spills must be reported to the state and federal
QOVEIMMENTS ..o 930
(2)  Parties responsible for a spill are liable to the
state for emergency response COStS ........cceevververnnenn. 931
G. Idaho’s pre-transfer disclosure law applies only to
residential ProPerties........cccvveriiereniinii s 932
H. Environmental due diligence for developers............cccue..... 932
(1)  Developing contaminated properties —
Brownfields initiatives.........cccccevvevieneniisiccie e, 933

(@)  Federal Brownfields Program — Federal
Small Business Liability Relief and

Brownfields Revitalization Act..................... 934
(b)  State Brownfields programs..........cccccevvvennene 935
(i) Idaho Brownfields funding
PrOgram ...ccovveeeiiiieesiieesiee e e siree e 935
(i)  Idaho Land Remediation Act.............. 936
(2)  Developing contaminated properties —
transactional ISSUES ........cccoevveiiiiiiiieccc e 938
l. Irrigation and drainage ditChes ..........cccovvveevieece v, 939
46.  LEGISLATIVE VETO AND SUNSET OF ADMINISTRATIVE RULES......... 943
A. INEFOUCTION ..o 943
B. ConStLULIONANITY ....oeveeceecee e 943
C Why both veto and sunset provisions? ............c.ccoceverennnee 944
D Idaho APA provisions on veto and sunset............cccccceenee. 945
(1)  APATerminology.....ccccccceeieeeieiiiece e 945
(2)  Legislative VETO ......cceoveeiiecie e 945
(@) Regularrules........ccoooiiiniiiie 945
(b)  Temporary rules ........ccccoeniniininieicnn 947
()  Correction of rrors ........cccevvvevceerieerieeiennn 947
(3)  Sunset provisions for final rules............cccooerennnne 947
E. The legislative failure to enact a “going home bill”
beginning IN 2019 ..o 948
F. Legislative review and sunset provisions applicable to
public health diStriCtS........c.cooovviiiiiie 950
47.  CONVEYANCING AND THE STATUTE OF FRAUDS ......ccccveriieiieeiianns 953
LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 31

14531573.226 Printed 1/28/2025 10:56 AM



LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 32
14531573.226 Printed 1/28/2025 10:56 AM



1. INTRODUCTION TO LAND USE LAW

Land use law encompasses the group of government regulations with which
the property owner must comply to develop real property. The main areas of land
use law are planning and zoning, subdivision regulation, and annexation. These are
closely related to other topics of interest to the property owner and developer,
including (1) judicial review of land use decisions, (2) eminent domain and inverse
condemnation, (3) restrictions on property created by the developer’s representations,
(4) regional planning and public transportation, (5) impact fees, and (6)
environmental considerations in real estate development. The purpose of this
handbook is to offer a detailed discussion of the important issues in Idaho land use
law in one place. To our knowledge, it is the first such comprehensive effort in
Idaho.

Before Village of Euclid v. Amber Realty Co., 272 U.S. 365 (1926) was
decided in 1926, the proposition that the government had the right to regulate the
development of real property through zoning was debatable. However, the need for
zoning was perceived by many. American cities were growing rapidly, and
communities recognized the need for tools to ensure that development on one
property did not harm other properties. There was also a growing sentiment that
orderly planning would lead to more attractive cities and would enhance overall
property values.

The precursors to modern, comprehensive zoning were various ordinances that
tackled specific land use problems on a piecemeal basis.

Acting under their police power authority, local
governments adopted a wide range of individual laws
regulating a variety of specific land use problems
including the separation of incompatible uses* and
building bulk, height, and location restrictions.?

Ronald H. Rosenberg, The Changing Culture of American Land Use Regulations:
Paying for Growth with Impact Fees, 59 S.M.U. L. Rev. 177, 193 (2006). With the

! Pierce Oil Corp. v. Hope, 248 U.S. 498, 499-500 (1919) (upholding ordinance excluding
oil storage closer than three hundred feet from residences); Hadacheck v. Sabastian, 239 U.S. 394,
414 (1915) (upholding Los Angeles ordinance excluding existing brickyards from a residential area
of the city); Reinman v. Little Rock, 237 U.S. 171, 180 (1915) (upholding ordinance excluding
stables from a commercial district); L ’Hote v. New Orleans, 177 U.S. 587, 600 (1900) (upholding
New Orleans ordinance establishing areas of the city for prostitution).

2 See Welch v. Swasey, 214 U.S. 91 (1909) (upholding Boston’s building height limitations);
see also Eubank v. Richmond, 226 U.S. 137, 145 (1912) (invalidating neighbor consent provision to
establish building setback lines).
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Supreme Court’s blessing of comprehensive zoning in Village of Euclid, however,
the nation launched into more sweeping zoning and planning efforts.3

The problem was, and is, that planning and land use regulation restricts
individual property rights, one of the fundamental rights guaranteed by the United
States Constitution. To this day, the clash of the police power and individual
property rights is at the heart of most land use disputes.

The bottom line is that zoning and planning law lies at the intersection of
major, legitimate governmental powers and significant individual rights. Justice
Oliver Wendell Holmes’ quote in this regard is a classic statement:

Government hardly could go on if, to some extent values
incident to property could not be diminished without
paying for every such change in the general law. As long
recognized, some values are enjoyed under an implied
limitation, and must yield to the police power. But
obviously the implied limitation must have its limits or
the contract and due process clauses are gone. One fact
for consideration in determining such limits is the extent
of the diminution. When it reaches a certain magnitude,
in most if not all cases, there must be an exercise of
eminent domain and compensation to sustain the act. So
the question depends upon the particular facts. The
greatest weight is given to the judgment of the legislature,
but it always is open to interested parties to contend that
the legislature has gone beyond its constitutional power.

Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 413 (1922).

The seminal case Village of Euclid v. Amber Realty Co., 272 U.S. 365 (1926)
recognized for the first time the authority of municipal governments to

3 Interestingly, the Village of Euclid case did not address the question of takings despite the
fact that the decision recited that the value of the property was reduced by 75% by prohibiting
industrial use. Village of Euclid, 272 U.S. at 384. Instead, the issue was whether the local
government, acting under its delegated police power, had the power to engage in this sort of
regulation and whether such regulation violated due process and equal protection. Village of Euclid.
272 U.S. at 384. Perhaps this is a function of the fact that the concept of regulatory takings was still
guite new, Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922) having been decided just four
years earlier. Despite the fact that no taking claim had been raised, the Court in Tahoe-Sierra
Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 302, 319 n.15 (2002)
mentioned the 75 percent drop in value in Village of Euclid in string cite of cases that had survived
takings challenges.
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constitutionally restrict property use through zoning regulations.* Today, the
government’s authority to enforce land use regulations is settled. “This Court has
recognized that aesthetic concerns, including the preservation of open space and the
maintenance of the rural character of Blaine County, are valid rationales for the
county to enact zoning restrictions under its police power. The purpose of the MOD
[mountain overlay district], as set forth in B.C.C. § 9-21-1(B), falls squarely within
the recognized powers of the County.” Terrazas v. Blaine Cnty., 147 Idaho 193, 198,
207 P.3d 169, 174 (2009) (Horton, J.) (citation omitted).>

Yet the details remain controversial® and questions remain about how the
police power and private property rights match up in land use matters. In addition,
the due process clauses of the United States and ldaho Constitutions have become
increasingly important in recent years. Because land use applications implicate the
property rights both of the developer and his or her neighbors, courts have recognized
that many land use applications are “quasi-judicial” proceedings, and that the
affected parties have a right to notice and a hearing before a decision is made. This
requirement has raised another set of thorny issues, as P&Z commissions and
governing boards struggle with how to offer court-like proceedings on land use
matters.

Idaho’s urban and resort areas have grown rapidly in recent years. This
growth has strained Idaho’s land use laws, which mostly were developed for a rural
state without large urban areas. We undoubtedly will see further strain if growth
continues, and greater pressure to change the law to meet the needs of larger

4 This case has been relied on by the Idaho Supreme Court. Dawson Enterprises, Inc. v.
Blaine Cnty., 98 Idaho 506, 512, 567 P.2d 1257, 1263 (1977) (Bistline, J.); Cole-Collister Fire
Protection Dist. v. City of Boise, 93 Idaho 558, 562, 468 P.2d 290, 294 (1970).

® Terrazas relied on Dawson Enterprises, Inc. v. Blaine Cnty., 98 Idaho 506, 567 P.2d 1257
(1977) (Bistline, J.). In Dawson, the Court noted that there is disagreement in other jurisdictions
over whether zoning for purely aesthetic purposes falls within the police power. In the case of
Blaine County’s zoning ordinance, however, aesthetics was only an additional consideration, not the
sole or exclusive purpose of the regulation. That, said the Court, clearly fell within the was the scope
of the police power. Dawson, 98 Idaho at 518, 567 P.2d at 1269. Note that Dawson, though decided
in 1977, was based on actions occurring before the adoption of LLUPA in 1975. See footnote 3 and
Justice Bakes’ dissent.

® A justice of the Idaho Supreme Court had this to say on the subject of zoning: “It is a
strange West which we now have where a man of industrious nature is by a bureaucratic ordinance
deprived of the right to build his own house on a ten-acre tract. And for what reason? Because it has
been thought better that the law should be that a single dwelling be not erected on less than 80 acres!
The proposition is basically so monstrous as to be undeserving of further comment.” Cnty. of Ada v.
Henry, 105 Idaho 263, 268, 668 P.2d 994, 999 (1983) (Bistline, J., dissenting). Curiously, this is the
same justice who wrote the first opinion applying Village of Euclid in Idaho. Dawson Enterprises,
Inc. v. Blaine Cnty., 98 Idaho 506, 512, 567 P.2d 1257, 1263 (1977) (Bistline, J.).
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communities. Many Idaho laws do not offer a good fit for promoting the quality
growth of urban areas.

The chapters below offer an analysis of the largest questions in Idaho land use
law. This is a general analysis intended to give the reader an introduction to the law.
It does not, and cannot, replace the advice of a qualified attorney with regard to a
specific matter. Land use regulation is a complex topic with many nuances. It is not
possible to outline them all in a treatise of this kind. However, we hope the
handbook is helpful and we would appreciate your comments for our future editions.
Please feel free to contact any of the authors at (208) 388-1200 if you have any
suggestions.
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2. THE PLANNING AND ZONING POWER

A. The constitutional source

Cities and counties in Idaho have no inherent authority to legislate. Rather,
their law-making power derives from grants of authority found in or necessarily
implied by the Idaho Constitution or statute.

Our analysis of this issue necessarily involves a review of
the basic tenets of municipal corporation law. ldaho has
long recognized the proposition that a municipal
corporation, as a creature of the state, possesses and
exercises only those powers either expressly or impliedly
granted to it. This position, also known as “Dillon’s
Rule” has been generally recognized as the prevailing
view in Idaho. Thus, under Dillon’s Rule, a municipal
corporation may exercise only those powers granted to it
by either the state constitution or the legislature and the
legislature has absolute power to change, modify or
destroy those powers at its discretion.

Caesar v. State, 160, 610 P.2d 517, 519 (Idaho 1980) (Donaldson, C.J.) (citations
omitted) (holding that the Boise City Building Code is preempted by state law
governing state buildings).”

In Idaho today the authority of local governments to engage in planning and
zoning activities derives from the grant contained in the state constitution as
articulated and implemented by the Local Land Use Planning Act (“LLUPA”), Idaho

" Dillon’s Rule is named after the judge who authored it. Justice Dillon stated:

In determining the question now made, it must be taken for settled

law, that a municipal corporation possesses and can exercise the

following powers and no others: First, those granted in express

words; second, those necessarily implied or necessarily incident to

the powers expressly granted; third, those absolutely essential to the

declared objects and purposes of the corporation—not simply

convenient, but indispensable; fourth, any fair doubt as to the

existence of a power is resolved by the courts against the

corporation—against the existence of the power.
Merriam v. Moody’s Executors, 25 lowa 163, 170 (1868) (Dillon, C.J.). In Merriam, the court
invalidated the sale of a home for nonpayment of a special tax, noting that the Legislature authorized
the tax, but did not expressly authorize the sale of property for nonpayment of the tax. The quoted
passage is restated in nearly the same words in 1 J. Dillon, Commentaries on the Law of Municipal
Corporations § 237 (5" Ed. 1911).
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Code 88 67-6501 to 67-65388. But local governments also have zoning authority
directly under the Idaho Constitution.

Acrticle XII, section 2 of the Idaho Constitution grants the police power
directly to cities and counties (without need for implementing legislation). This
section states:

Local police regulations authorized. — Any county or
incorporated city or town may make and enforce, within
its limits, all such local police, sanitary and other
regulations as are not in conflict with its charter or with
the general laws.

Idaho Const. art. XII, 8 2.

In his seminal work, Michael Moore summarized this grant of police power as
follows:

Acrticle 12, § 2, of the Idaho Constitution, is a grant of
local police powers to Idaho cities. It is direct, self-
executing, and requires no additional grant of authority
from the Idaho legislature. To this extent, Idaho cities do
have a grant of constitutional home rule powers.

Michael C. Moore, Powers and Authorities of Idaho Cities: Home Rule or
Legislative Control?, 14 ldaho L. Rev. 143, 168 (1977).

The police power includes the power to zone. “The power of counties and
municipalities to zone is a police power authorized by Art. 12, § 2 of the Idaho
Constitution.” Gumprecht v. City of Coeur d’Alene, 104 1daho 615, 617, 661 P.2d
1214, 1216 (1983) (Bakes, J.), overruled on other grounds by City of Boise City v.
Keep the Commandments Coalition, 143 Idaho 254, 257, 141 P.3d 1123, 1126 (2006)
(Schroeder, J.).

In Citizens for Better Government v. Cnty. of Valley, [95
Idaho 320, 508 P.2d 550 (1973),] the court recognized the
constitutional authority of a county to enact zoning
ordinances under art. 12, 8 2, but held that, where the
legislature had provided by statute that public hearings be

8 LLUPA was enacted in 1975. S.B., 1094, 1975 ldaho Sess. Laws, ch. 188. LLUPA
replaced earlier planning and zoning statutes enacted in 1967, 1967 Idaho Sess. Laws, ch. 429, and in
1957, 1957 Idaho Sess. Laws, ch. 225. Prior to 1957, Idaho has separate zoning statutes and
planning statutes. The zoning statutes date to 1925. 1925 Idaho Sess. Laws, ch. 174; 1927 Idaho
Sess. Laws, ch. 14 (previously codified at Idaho Code 88 49-401 to 49-409 and later 88 50-401 to
50-409). The first planning statutes were enacted in 1935. 1935 (1st Emergency Session) ldaho
Sess. Laws, ch. 51 (previously codified at Idaho Code §8 50-2702 to 2708).
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held prior to adoption of zoning ordinances, adoption of a
zoning ordinance without holding a public hearing was in
conflict with the general laws under art. 12, § 2.

Michael C. Moore, Powers and Authorities of Idaho Cities: Home Rule or
Legislative Control?, 14 Idaho L. Rev. 143, 154 (1977) (citation in footnote shown in
brackets).

This constitutional grant of plenary police power to counties and cities
provides a foundation for zoning laws that pre-date the express delegation contained
in LLUPA or its predecessors (see footnote 8 on page 38). This avoids an issue that
arises in zoning cases in other states. In some states, county and municipal
governments have zoning power only if the state legislature specifically grants the
power. 83 Am. Jur. 2d Zoning and Planning § 6 (2003).

For instance, the ldaho Supreme Court upheld an Ada County subdivision
ordinance despite an allegation that it was in excess of the authority granted by the
then existing zoning statute (which did not authorize the regulation of subdivisions).
The Court states:

Under this provision [Idaho Const. art. XI1, § 2] the
counties and cities of this state are not limited to police
powers granted by the legislature, but may make and
enforce, within their respective limits, all such police
regulations as are not in conflict with the general law.

State v. Clark, 88 Idaho 365, 373, 399 P.2d 955, 959 (1965) (quoting Garland v.
Talbott, 72 Idaho 125, 129, 237 P.2d 1067, 1069 (1951)). As discussed below,
however, the subsequent enactment of comprehensive state legislation on the subject
constrains the authority of local governments to act with respect to planning and
zoning.

B. The statutory source (LLUPA)

The current statutory basis for Idaho’s planning and zoning law is the Local
Land Use Planning Act of 1975 (“LLUPA”) (see footnote 8 on page 38). LLUPA
contains a broad grant of planning and zoning authority to local governments.®
Indeed, it mandates that cities and counties must plan and zone. See discussion
below in section 2.C(2) at page 41.

® “[T]n enacting the Local Planning Act of 1975, the legislature obviously intended to give
local governing boards, such as the Kootenai County Commissioners, broad powers in the area of
planning and zoning.” Worley Highway Dist. v. Kootenai Cnty., 104 Idaho 833, 835, 633 P.2d 1135,
1137 (Ct. App. 1983).
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Although LLUPA broadly grants authority to cities and counties, it also
constrains the even broader grant of zoning authority to local government embodied
in the police power. The Legislature’s power to limit the police power in this way is
found in that constitutional grant itself, which requires that local governments
exercise the police power in a manner consistent with other laws.*® The Idaho
Supreme Court repeatedly has recognized this principle.!! The Court has also noted
that LLUPA constitutes the exclusive means for local governments to implement
their planning and zoning authority.*? Thus, local governments today may not rely
solely on the broad grant of police power under the Constitution to sustain their
planning and zoning actions; they also must demonstrate that their actions are not in
conflict with LLUPA. Gumprecht, 104 lIdaho at 617, 661 P.2d at 1216 (holding that
the City of Coeur d’Alene may not, in effect, delegate its planning and zoning
responsibilities under LLUPA to the people by holding an initiative election on
zoning issues).

C. Powers and duties of the P&Z commission
1) Enumerated powers

Although LLUPA has been construed as a delegation of broad planning and
zoning powers to local governments,*® it contains no general grant of planning and
zoning power. Instead, it sets out a series of specific, enumerated powers:

10 «“Any county or incorporated city or town may make and enforce, within its limits, all such
local police, sanitary and other regulations as are not in conflict with its charter or with the general
laws.” Idaho Const. art. XTI, § 2 (emphasis supplied).

11 The Idaho Supreme Court has repeatedly cited this constitutional provision in striking
down ordinances that are in conflict with state statutes. “An express limitation on localities’ exercise
of their police powers is contained in the foregoing constitutional authorization.” Gumprecht v. City
of Coeur d’Alene, 104 ldaho 615, 617, 661 P.2d 1214, 1216 (1983) (Bakes, J.), overruled on other
grounds by City of Boise City v. Keep the Commandments Coalition, 143 Idaho 254, 257, 141 P.3d
1123, 1126 (2006) (Schroeder, J.). Other cases include Heck v. Comm rs of Canyon Cnty., 123
Idaho 826, 828, 853 P.2d 571, 573 (1993); Envirosafe Services of Idaho v. Cnty. of Owyhee, 112
Idaho 687, 689, 735 P.2d 998, 1000 (1987); State v. Barsness, 101 Idaho 210, 211, 628 P.2d 1044,
1045 (1981); Caesar v. State, 610 P.2d 517, 520 (1980); Clyde Hess Distributing Co. v. Bonneville
Cnty., 69 Idaho 505, 512, 210 P.2d 798, 801 (1949); State v. Musser, 67 ldaho 214, 219, 176 P.2d
199, 201 (1946); In re Ridenbaugh, 5 Idaho 371, 49 P. 12, 13 (1897). An overview of the principle
of preemption contained in this constitutional delegation is set out in Idaho Attorney Gen. Op. No.
92-5 (Dec. 1, 1992).

12 “The LLUPA provides both mandatory and exclusive procedures for the implementation
of planning and zoning.” Sprenger, Grubb & Associates v. Hailey (“Sprenger Grubb 11”), 133 Idaho
320, 321, 986 P.2d 343, 344 (1999) (Walters, J.).

13 1daho Attorney General Opinion No. 92-5 (Dec. 1, 1992); Worley Highway Dist. v.
Kootenai Cnty., 104 Idaho 833, 633 P.2d 1135 (Ct. App. 1983).
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» To prepare and update a comprehensive plan for the area under its
jurisdiction. (Discussed in section 3 beginning on page 51.)

» To adopt a zoning ordinance. ldaho Code § 67-6511.

« To issue conditional use permits (aka special use permits). Idaho Code
§ 67-6512.

 To issue permits for planned unit developments. Idaho Code § 67-
6515.

» To grant variances from zoning criteria. Idaho Code § 67-6516.

* To recommend a “future acquisitions map” for roads, schools, airports,
parks and lands for other public purposes. Idaho Code § 67-6517.

* To recommend areas for transferable development rights (“TDRs”).
Idaho Code § 67-6515A.

LLUPA also articulates twelve specific purposes that underlie these
enumerated powers. ldaho Code § 67-6502. This is a fairly comprehensive list
ranging from protection of property rights to protection of “environmental features.”
Interestingly, protection or enhancement of aesthetic values is not specifically called
out. Given that Idaho is a Dillon’s Rule state (see discussion in section 29.C at page
657), it appears that these powers and purposes circumscribe the authority of local
land use bodies.

) Mandatory planning duties

An interesting twist in the Idaho law is that cities and counties have a number
of mandatory planning and zoning duties. “Exercise of the authority to zone and
plan, whether by governing board or by the established commissions, is made
mandatory by I.C. 8§ 67-6503.” Gumprecht v. City of Coeur d’Alene, 104 Idaho 615,
617, 661 P.2d 1214, 1216 (1983), overruled on other grounds by City of Boise City v.
Keep the Commandments Coalition, 143 Idaho 254, 257, 141 P.3d 1123, 1126
(2006).

For example, cities and counties must:

. Adopt a comprehensive plan in accordance with the procedures and
including the information required in Idaho Code sections 67-6507
through 67-6509. The Idaho Supreme Court has ruled that the failure
to include (or to justify why it did not include) mandatory elements of a
comprehensive plan invalidates not only the comprehensive plan, but
also the underlying zoning ordinance and actions taken pursuant to that
ordinance. Sprenger, Grubb & Associates v. Hailey (“Sprenger Grubb
11”), 133 Idaho 320, 322, 986 P.2d 343, 345 (1999) (Walters, J.).
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. Adopt a zoning ordinance including one or more “zoning districts”
which are “in accordance with the policies set forth in the adopted
comprehensive plan.” Idaho Code § 67-6511.

. Adopt an ordinance governing the approval of subdivisions. ldaho
Code § 67-6513. Further subdivision approval requirements are found
in Idaho Code, Title 50, Chapter 13.

. Adopt an ordinance regulating the granting of variances. ldaho Code
8§ 67-6516.

. Adopt a procedure for the granting of permits. Idaho Code § 67-
6519(1).

. Issue written decisions in planning and zoning matters in the form of

findings of fact and conclusions of law. Idaho Code § 67-6535(2).

. Create and preserve a transcribable, verbatim record of all
administrative proceedings. Idaho Code § 67-6536.

D. Preemption
1)) State preemption of local zoning laws, generally

There are limits to the authority of a city or county to regulate. Envirosafe
Services of Idaho, Inc. v. Cnty. of Owyhee, 112 Idaho 687, 735 P.2d 998 (1987)
(voiding county action seeking to regulate hazardous waste).

The doctrine of preemption is grounded in Idaho’s Constitution: “Any county
or incorporated city or town may make and enforce, within its limits, all such local
police, sanitary and other regulations as are not in conflict with its charter or with the
general laws.” Idaho Const. art. XII, § 2 (emphasis supplied). The Idaho Supreme
Court has repeatedly cited this constitutional provision in striking down ordinances
that are in conflict with state statutes.*

Preemption may be either direct or implied. “Of course, direct conflict
(expressly allowing what the state disallows, and vice versa) is ‘conflict’ in any

Y Heck v. Commrs of Canyon Cnty., 123 ldaho 826, 828, 853 P.2d 571, 573 (1993);
Envirosafe Services of Idaho v. Cnty. of Owyhee, 112 Idaho 687, 689, 735 P.2d 998, 1000 (1987);
State v. Barsness, 101 Idaho 210, 211, 628 P.2d 1044, 1045 (1981); Caesar v. State, 101 Idaho 158,
161, 610 P.2d 517, 520 (1980); Clyde Hess Distributing Co. v. Bonneville Cnty., 69 Idaho 505, 512,
210 P.2d 798, 801 (1949); State v. Musser, 67 Idaho 214, 219, 176 P.2d 199, 201 (1946); In re
Ridenbaugh, 5 Idaho 371, 49 P. 12, 13 (1897). An overview of the principle of preemption
contained in this constitutional delegation is set out in Idaho Attorney Gen. Op. No. 92-5 (Dec. 1,
1992).
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sense. Additionally, a ‘conflict’ between state and local regulation may be implied.”
Envirosafe, 112 Idaho at 689, 735 P.2d at 1000 (citations omitted).

When there is no direct conflict between a state statute and a local ordinance,
conflict (and hence preemption) will be implied where it is apparent that the
Legislature intends through its statute to “occupy the field.” Our Supreme Court has
said:

Where it can be inferred from a state statute that the state
has intended to fully occupy or preempt a particular area,
to the exclusion of municipalities, a municipal ordinance
in that area will be held to be in conflict with the state
law, even if the state law does not so specifically state.

Caesar v. State, 610 P.2d 517, 520 (Idaho 1980) (Donaldson, C.J.)."

The doctrine of implied preemption typically applies in
instances where, despite the lack of specific language
preempting regulation by local governmental entities, the
state has acted in the area in such a pervasive manner that
it must be assumed that it intended to occupy the entire
field of regulation.

Envirosafe Services of Idaho v. Cnty. of Owyhee, 112 Idaho 687, 689, 735 P.2d 998,
1000 (1987).16

) Preemption of LLUPA by the Idaho Public Utilities
Commission

Under Idaho law, approval of an electric transmission line or other facility
(e.g., a substation or generating plant) does not automatically preempt local
government planning and zoning decisions bearing on the facility. However, under
certain circumstances, the Idaho Public Utility Commission (“IPUC”) can preempt
the local government and force the siting of the facility even though it conflicts with
the local government’s wishes.

15 This doctrine, which reaches back to In re Ridenbaugh, 5 Idaho 371, 49 P. 12, 13 (1897),
is now firmly fixed in Idaho law. “This Court adheres to the doctrine of implied preemption.” Heck
v. Comm’rs of Canyon Cnty., 123 Idaho 826, 827, 853 P.2d 571, 572 (1993). “This state firmly
adopted the doctrine of implied preemption . . ..” Envirosafe Services of Idaho v. Cnty. of Owyhee,
112 Idaho 687, 689, 735 P.2d 998, 1000 (1987).

16 See also Idaho Dairymen’s Ass’'n v. Gooding Cnty., 2010 WL 337939 (ldaho 2010)
(finding that local zoning ordinance restricting CAFOs was not implicitly preempted by state water
quality regulation).
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Idaho Code 8 67-6528, which is part of the Local Land Use Planning Act
(“LLUPA”), states:

If a public utility has been ordered or permitted by
specific order, pursuant to title 61, Idaho Code, to do or
refrain from doing an act by the public utilities
commission, any action or order of a governmental
agency pursuant to titles 31, 50, or 67, Idaho Code, in
conflict with said public utilities commission order, shall
be insofar as it is in conflict, null and void if prior to
entering said order, the public utilities commission has
given the affected governmental agency an opportunity to
appear before or consult with the public utilities
commission with respect to such conflict.

Idaho Code § 67-6528.

According to the [IPUC’s legal counsel, the IPUC does not attempt to exercise
this preemption authority except in unusual circumstances. Even when the IPUC has
approved an order that is sufficiently specific to be seen as being in conflict with a
local government zoning ordinance or action, the IPUC still must consult with the
local government before the IPUC order can be declared preemptive.

This means that in most cases a county or city will, as a practical matter, have
substantial authority in the siting of an energy facility even though the IPUC has
approved it.

We note that LLUPA obligates local governments to adopt comprehensive
plans that include an analysis of, among many other things, “power plant sites [and]
utility transmission corridors.” Idaho Code § 67-6508(h). If the local jurisdiction
objecting to the location of an energy facility has failed to follow this requirement, it
would appear that the jurisdiction would have difficulty persuading the IPUC not to
preempt under section 67-6528. Under section 67-6528, noted above, the IPUC still
would be required to provide the local government the opportunity to appear and
consult on the question.

Another point. Whatever preemptive authority there is under section 67-6528
applies to only to a “public utility.” That term is not defined by LLUPA. The
[PUC’s position or practice is that public utilities only includes only those entities
that have received a certificate of convenience and necessity under the state’s utility
laws, and the term does not extend to “qualifying facilities” (or QFs) that provide
power to utilities under the Public Utility Regulatory Policies Act (“PURPA™).

A final possible area of preemption applies solely to those transmission
facilities located in a “national interest electric transmission corridor” established by
the U.S. Department of Energy under section 1221 of the Energy Policy Act of 2005,
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16 U.S.C. § 824p. The Idaho Legislature enacted a section of the public utilities code
to address a state’s responsibility, where such corridors are established, to provide
“efficient and timely review” of facilities proposed within such corridors. Idaho
Code 88 61-1701 to 61-1709. The authority expressly authorizes IPUC preemption
of local government decisions. Idaho Code 8§ 61-1703. However, as of this writing
in early 2010, no such corridors have yet been established in Idaho.

3) Federal preemption

As a general rule, state and local laws are preempted to the extent they are
inconsistent with federal law.” While that general principle (arising under the
Supremacy Clause?8) is clear enough, the determination of whether there is sufficient
inconsistency to give rise to preemption in a given case is a more uncertain task,
complicated by the fact that there are as many as four theories of preemption.*®

Two cases are particularly applicable. The first is Ventura Cnty. v. Gulf Oil
Corp., 601 F.2d 1080 (9th Cir. 1979), aff’d without opinion, 444 U.S. 1010 (1980).
This case came down forcefully on the side of preemption. In this case, the oil
company obtained federal leases for oil exploration and development under the
Mineral Lands Leasing Act of 1920. When it refused to apply for a local “open
space use permit” under the county’s zoning ordinance, the county sued. The court
held that the county’s zoning ordinance was preempted in accordance with Kleppe v.
New Mexico, 426 U.S. 529 (1976). “The federal Government has authorized a
specific use of federal lands, and VVentura cannot prohibit that use, either temporarily
or permanently, in an attempt to substitute its judgment for that of Congress.”
Ventura Cnty., 601 F.2d at 1084. The decision was summarily affirmed by the U.S.
Supreme Court. One commentator has interpreted the Court’s holding this way:
“[T]he actual holding apparently was that a state or local ‘veto’ power, whether or
not exercised, was fundamentally inconsistent with the web of federal environmental
controls stemming from various laws and regulations.” George Cameron Coggins, 1
Pub. Nat. Resources L. § 5:25 (2" ed. 2010).

17«As a consequence, land owned or leased by the United States or an agency thereof for
purposes authorized by Congress is immune from and supersedes state and local laws in
contravention thereof.” 4 Rathkopf’s The Law of Zoning 8 76:23 (4" ed. 2010). “The effect of this
principle, which derives from the supremacy clause, art VI, cl 2 of the Constitution is that unless
Congress clearly and affirmatively declares that federal instrumentalities shall be subject to state
regulation, the federal function must be left free of such regulation . .. .” Applicability of Zoning
Regulations to Governmental Projects or Activities, 53 A.L.R.5" 1, § 3 (1997).

18 U.S. Const. art. VI, cl. 2.

19 “Courts will override state laws if they are expressly preempted by Congress, if they
directly conflict with federal law, if the federal law was intended to occupy the entire regulatory area
to the exclusion of any state or local regulation, or if the state laws interfere with the accomplishment
of federal purposes.” George Cameron Coggins, 1 Pub. Nat. Resources L. § 5:19 (2nd ed. 2010).
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Other courts have applied, distinguished, and pared away Ventura County’s
holding.?’ The most significant post-Ventura precedent, however, is the Supreme
Court’s ruling in California Coastal Comm’n v. Granite Rock Co., 480 U.S. 572
(1987). This case came down the other way, finding that the California Coastal
Commission had authority to impose some environmental requirements on the holder
of white limestone mining claims located in the scenic Big Sur area. The case was
complicated by the fact that the state, too, was acting under authorities derived and
funded in part by the federal government. Ultimately, the Supreme Court drew a
distinction between the environmental controls imposed here and state land use
controls (such as those involved in Ventura County)—which it assumed, arguendo,
were preempted by the NFMA and FLPMA. Granite Rock, 480 U.S. at 585. “Justice
O’Connor, conceding that no bright line separated environmental regulation from
land use planning, nevertheless opined that differences between the two are
ascertainable and that the state may regulate for environmental protection even
though it cannot dictate federal land use.” George Cameron Coggins, 1 Pub. Nat.
Resources L. § 5:27 (2" ed. 2010).

In any event, the Granite Rock Court did not overturn its summary affirmance
of Ventura County Thus, while there is certainly some murkiness in the law, the rule
of thumb would appear to be that zoning laws (but not necessarily other
environmental restrictions) are preempted in the context of mining and oil and gas
leasing. Accordingly, applicants for federal land approvals on BLM, Forest Service,
and other federal lands are not required also to obtain conditional use permits or
otherwise comply with local zoning requirements.

Of course, Congress has the power to defer to local laws if it so chooses. It
has done so to a limited extent by enactment of the Urban Land Use Act in 2002, 40
U.S.C. 88 901 to 905. The Act applies only to “urban areas” defined narrowly as
cities with a population of at least 10,000 and to certain other urbanized areas. 40
U.S.C. 8 902(2). Within these urban areas, the Act requires the General Services
Administration to notify local governments before purchasing real property. 40
U.S.C. 8903(a). If the local entity objects on the basis of inconsistency of the
proposed federal use with local zoning laws, “the Administrator shall, to the extent
the Administrator determines is practicable, consider all objections and comply with
the zoning regulations and planning objectives.” 40 U.S.C. § 903(b).

The fact that in 2002 Congress deferred (to some extent) to local zoning laws
in the context of urban areas, but not elsewhere, reinforces the conclusion reached
above that zoning laws are preempted by other federal permitting programs on
federal lands.

D E.g., Brubaker v. Bd. of Cnty. Commrs, 652 P.2d 1050 (Colo. 1982); Gulf Qil Corp. v.
Wyoming Oil & Gas Conserv. Comm’n, 693 P.2d 227 (Wyo. 1985); Bd. of Cnty. Comm rs v. BDS
Int’l, LLC, 159 P.3d 773 (Colo. App. 2006).
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While local governments may not enforce zoning laws on federal lands, they
are nonetheless free to zone the land. The effect of such action is that the zoning
would become enforceable (presumably without nonconforming use protection) in
the event the land subsequently is conveyed to private parties:

Although zoning ordinances cannot be enforced against
the federal government, municipalities are not precluded
from classifying federally owned land as within specified
zoning districts. The government often transfers its lands
to private parties and if the zoning map shows the land as
having been classified, the ordinance can immediately be
enforced when a private individual assumes ownership.
The Oregon court held that a county had authority to zone
federal land as “farm forestry,” thus prohibiting the
operation of a quarry, which had been initiated by the
government, after the federal government transferred the
property to a private party. And, where buildings erected
pursuant to the Lanham Act were subsequently sold to a
private corporation, the fact that the government had
taken back a mortgage in part payment of the purchase
price was held not to confer federal immunity upon the
buildings which were required thereafter to conform to
the building code.

4 Rathkopf’s The Law of Zoning 8 76:23 (4" ed. 2010) (footnotes omitted) (citing
Lane Cnty. v. Bessett, 46 Or. App. 319, 612 P.2d 297 (1980)).

E. Planning and zoning authorities (governing boards and P&Z
commissions)

1) Creation of P&Z commissions is optional

LLUPA authorizes cities and counties (acting through their city councils and
county commissioners) to engage in planning and zoning activities. LLUPA allows
the municipal entities some discretion in how they go about that.

At the outset, the municipal government must decide whether to exercise its
planning and zoning authority directly or through the creation of a P&Z commission.
Either is permissible. Idaho Code § 67-6504.

2 Separate or combined “planning” and “zoning”
commissions

If a municipality chooses to delegate its authority to a planning and zoning
body, it may then act by ordinance to create a single “planning and zoning
commission.” If it prefers, however, the government may instead create separate
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entities: a “planning commission” (to develop the comprehensive plan) and a
“zoning commission” (to handle zoning and other matters). Idaho Code § 67-6504.
So far as the authors are aware, no Idaho community has opted to create separate
planning and zoning commissions.

A note on terminology: We refer in this Handbook to the combined
commission as the “P&Z Commission” or simply, the “P&Z.” All such references,
of course, would be equally applicable in the case of separate planning and zoning
commissions. Note also that references throughout this Handbook to the
“commission” or “commissioners’” may refer to the P&Z commission or to the city or
county commissioners, as the case may be. In contrast, references to the “governing
board” refer only to a city or county commission sitting in review of actions by a
planning and zoning commission.

3) Joint commissions (among neighboring communities)

LLUPA also authorizes neighboring counties and/or cities to establish joint

planning, zoning, or planning and zoning commissions (referred to as “joint
commissions.”) Idaho Code § 67-6505.

) Delegation to the P&Z commission and appeal to city
or county

As discussed above, LLUPA authorizes a city or county’s governing body to
create a planning and zoning commission and delegate much of its authority to the
P&Z.?! The only power that may not be delegated is “the authority to adopt
ordinances or to finally approve land subdivisions.” Idaho Code § 67-6504.22
Therefore, matters that require the adoption of an ordinance, such as annexation,
zoning or rezoning, adoption of development agreements, adoption of a future
acquisitions map, and adoption of development standards require action by the city
council or county board of commissioners, although planning and zoning
commissions frequently offer recommendations on these matters.

21 The authority of the governing body to act on its own (without any planning and zoning
commission) is express, as is the authority to delegate all decision-making authority to the planning
and zoning commission. ldaho Code § 67-6504. The authority of the governing body to reserve
appellate review authority over planning and zoning commission decisions, however, is only
implicit. See Idaho Code § 67-6519(2) (referring to the action of the P&Z as a “recommendation or
decision”).

22 “Under Idaho Code § 67-6504, the county commissioners cannot delegate to a planning
and zoning commission the authority to adopt ordinances or to finally approve land subdivisions.”
Brower v. Bingham Cnty. Comm rs (In re The Application for Zone Change), 140 Idaho 512, 514, 96
P.3d 613, 615 (2004). In Brower, the court invalidated a local ordinance that said the P&Z’s decision
on zoning was valid unless a majority of the county commissioners overruled it. Instead, the court
found that approval of a rezone required the affirmative approval of a majority; thus a 1 to 1 tie vote
resulted in rejection of the rezone, despite its approval by the P&Z.
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Whether a city or county retains any review authority over P&Z decisions is
entirely up to it. It may choose to give the P&Z the final say-so (with direct appeal to
district court). ldaho Code § 67-6521(1)(d). Or it may elect to retain review
authority over P&Z decisions. If so, it appears that it may elect to make that review
broad (de novo) or narrow (appellate). (See footnote 21 at page 48.)

In any event, all decisions made by P&Z commissions (with the exception of
recommendations for ordinances or subdivisions) are decisions that become final if
no appeal is taken. In other words, if no one appeals a P&Z decision, it is final. The
governing board may not “reach down” and overturn an unappealed P&Z decision
with which it disagrees.

In deciding which of these models to adopt, each Idaho municipal body must
weigh countervailing goals. De novo review obviously gives the county a freer hand
and more control. That comes at a price, however. The easier it is for a county to
revisit and second-guess the determinations of the P&Z, the more likely it is that
every controversial decision will have to be re-evaluated and re-decided by the
county. This can undermine the very purpose of having a P&Z in the first place.?
Under LLUPA, municipal entities are allowed to weigh the benefits and burdens of
various modes of review, and decide just how much appellate review is right for
them. Once that decision is made, however, they are bound by their own ordinances.

Some municipal ordinances are clearer than others when it comes to
documenting what type of review is envisioned. Drafters of such ordinances are well
advised to be specific in identifying whether review by the city or county of the
P&Z’s decision is a limited appellate-type review, a broad de novo review, or
something in between.

) Non-delegation doctrine.

In Johnson v. Blaine Cnty., 146 Idaho 916, 204 P.3d 1127 (2009), the Court
gave short shrift to a party’s argument that Blaine County’s reliance on standards
established by the local housing authority was an unconstitutional delegation of
legislative power in violation of Idaho Const. art. 111, § 1:

The portion of Article I11, Section 1, upon which Johnson
relies states, “The legislative power of the state shall be
vested in a senate and house of representatives.” That

23 One of the major policy considerations in creating a planning and zoning commission is to
reduce the workload of the governing board. If a workload reduction is to occur, the governing
board must be able delegate its full approval authority. Otherwise, no permit could be finally
approved without some sort of blessing from the governing board. Further, anything less than a full
delegation completely dis-empowers the planning and zoning commission as a practical matter
because both applicants and opponents can treat the planning and zoning commission hearing as a
risk-free “dry run” and obtain a second bite at the apple in an appeal.
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constitutional provision prohibits the Idaho legislature
from delegating its powers to any other body or authority.
Boise Redevelopment Agency v. Yick Kong Corp., 94
Idaho 876, 885, 499 P.2d 575, 584 (1972). The Board is
not the ldaho legislature, and that constitutional provision
therefore does not apply to it.

Johnson, 146 at 922, 204 P.3d at 1133. This remarkably broad statement implies that
there is no limitation on a city or county’s delegation of its land use planning

authority.
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3. COMPREHENSIVE PLANS

A. Introduction

LLUPA requires the municipalities not make
planning and zoning decisions on the
fly, but instead within the context of an
over-arching vision of the city’s or
county’s future. Accordingly, it
mandates that every city and county
adopt a comprehensive plan. Idaho
Code 88 67-6508, 67-65009.

As its name implies, this plan is a comprehensive articulation of the conditions
and objectives that will guide planning and zoning decisions within the municipality.
“The plan shall consider previous and existing conditions, trends, desirable goals and
objectives, or desirable future situations for each planning component.” Idaho Code
8 67-6508. The referenced “planning components” in the prior quotation are 17
specific areas of concern including such things as population, schools, natural
resources, transportation, housing, and airports.?* Idaho Code § 67-6508.

The comprehensive plan has one purpose and one purpose only: to guide
planning and zoning decisions.

o LLUPA requires that “zoning districts shall be in accordance with the
policies set forth in the adopted comprehensive plan.” Idaho Code
8 67-6511(1).

e Amendments to zoning ordinances shall occur only “[a]fter
considering the comprehensive plan.” Idaho Code § 67-6511(2)(b).

e Ifa zone change is found by the governing board to be “in conflict
with the policies of the adopted comprehensive plan,” the board may
consider changes to the comprehensive plan, after which the zone
change may be considered again. ldaho Code § 67-6511(2)(c).

24 LUPA does not mention water rights planning in the context of the comprehensive plan.
The closest that LLUPA gets to water rights is the mandate that applicants for land use changes be
required to use surface water, where reasonably available, as the primary water source for irrigation.
Idaho Code § 67-6537(1). In the same section, LLUPA requires that comprehensive plans consider
“the quantity and quality of ground water in the area.” Idaho Code § 67-6537(4). Nothing in
LLUPA, however, requires comprehensive plans to consider the adequacy of a municipal provider’s
water rights to meet long term demand. See discussion Water Law Handbook.
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e |In addition to zoning changes, the conditional use permits (aka special

use permits) may be issued only if found to be “not in conflict with the
[comprehensive] plan.” Idaho Code § 67-6512(a).

e Finally, LLUPA references comprehensive plans in the context of the
requirement for a reasoned statement by the decision-maker explaining
the basis for the approval or denial of a land use application. ldaho
Code 88 67-6535(1) and 67-6535(2).

A comprehensive plan is a constantly evolving document. They are typically
updated every few years, but may be amended as often as desired by the governing
board. ldaho Code § 67-6509(d). Any person may petition for a revision to the plan
as often as every six months. Idaho Code 8§ 67-6509(d).

LLUPA not only authorizes but demands that every city and county engage in
the visioning process that lies at the heart of sound land use planning and results in
the development of a comprehensive plan. Idaho Code § 67-6508.%

A comprehensive plan, as its name implies, is a comprehensive articulation of
the conditions and objectives that will guide future growth within the geographic
boundaries of the city or county. Idaho Code Section 67-6508 mandates: “The plan
shall consider previous and existing conditions, trends, desirable goals and
objectives, or desirable future situations for each planning component.” LLUPA
contemplates the plan will include “maps, charts, and reports.” Idaho Code § 67-
6508.

The Idaho Supreme Court has described the role of the comprehensive plan, in
contrast to zoning ordinances, this way:

The Act [LLUPA] indicates that a comprehensive
plan and a zoning ordinance are distinct concepts serving
different purposes. A comprehensive plan reflects the
“desirable goals and objectives, or desirable future
situations” for the land within a jurisdiction. I.C.

8 67-6508. This Court has held that a comprehensive
plan does not operate as legally controlling zoning law,
but rather serves to guide and advise the governmental
agencies responsible for making zoning decisions. The
Board may, therefore, refer to the comprehensive plan as
a general guide in instances involving zoning decisions

% Prior to the adoption of LLUPA in 1975, a separate, physical comprehensive plan
document was not required. A conceptual comprehensive plan embodied in the government’s
zoning actions itself was sufficient. Dawson Enterprises, Inc. v. Blaine Cnty., 98 Idaho 506, 510-11,
567 P.2d 1257, 1261-62 (1977) (Bistline, J.).
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such as revising or adopting a zoning ordinance. A
zoning ordinance, by contrast, reflects the permitted uses
allowed for various parcels within the jurisdiction.

Urrutia v. Blaine Cnty., 134 Idaho 353, 357-58, 2 P.3d 738, 742-43 (2000) (Trout,
C.J.) (emphasis supplied) (citations omitted).?

However, a comprehensive plan is more than an abstract planning document.
The comprehensive plan is intended primarily to guide the development of zoning
ordinances. For this reason, the adoption of a comprehensive plan is a legal
prerequisite to the enactment of zoning ordinances.?’

Not only must the comprehensive plan come first, LLUPA mandates that
zoning ordinances must be “in accordance with” the comprehensive plan. Idaho
Code88 67-6511 and 67-6535(1). This requirement is discussed below in sections
3.B and 3.D starting on page 54. Consequently, developers and other interested
parties seeking or opposing rezones must pay particular attention to the
comprehensive plan.

Developers and interested parties should consult the comprehensive plan (as
well as the applicable ordinances) from the outset. Where appropriate, the developer
should consider modifying the proposed action to ensure a good fit with the
comprehensive plan. In some cases, changes in the plan may be required in order to
authorize the specific zoning or other action sought.

% The statement that “a comprehensive plan does not operate as legally controlling zoning
law” was quoted from South Fork Coal. v. Bd. of Comm ’rs of Bonneville Cnty. (“South Fork I1"),
117 ldaho 857, 863, 792 P.2d 882, 888 (1990), and, prior to that, from Bone v. City of Lewiston, 107
Idaho 844, 850, 693 P.2d 1046, 1052 (1984). It has been quoted by the court repeatedly in
subsequent cases. E.g., Sanders Orchard v. Gem Cnty., 137 ldaho 695, 699, 52 P.3d 840, 844
(2002); Whitted v. Canyon Cnty. Bd. of Comm’rs, 137 ldaho 118, 122, 44 P.3d 1173, 1177 (2002);
Friends of Farm to Market v. Valley Cnty., 137 Idaho 192, 200, 46 P.3d 9, 17 (2002). Virtually
identical language (“A comprehensive plan is not a legally controlling zoning law”) is found in
Giltner Dairy, LLC v. Jerome Cnty. (“Giltner 1), 145 Idaho 630, 632, 181 P.3d 1238, 2140 (2008)
and Evans v. Teton Cnty., 139 Idaho 71, 76, 73 P.3d 84, 89 (2003) (Kidwell, J.).

27 “[A] valid comprehensive plan is a precondition to the validity of zoning ordinances.”

Sprenger, Grubb & Associates v. Hailey (“Sprenger Grubb 11), 133 Idaho 320, 322, 986 P.2d 343,
345 (1999) (Walters, J.). “The enactment of a comprehensive plan is a precondition to the validity of
zoning ordinances. ... It follows a fortiori that an amendment to a zoning ordinance must also be in
accordance with the adopted plan.” Love v. Bd. of Cnty. Comm rs of Bingham Cnty., 105 ldaho 558,
559, 671 P.2d 471, 472 (1983). “[T]he mandate . . . is not a mere technicality . . . . Rather, the
comprehensive plan is the essence of zoning. Without it, there can be no rational allocation of land
use. ... [W]ithout a comprehensive plan, zoning . . . may tyrannize individual property owners.”
Dawson Enterprises, Inc. v. Blaine Cnty., 98 Idaho 506, 509, 567 P.2d 1257, 1260 (1977) (Bistline,
J.) (holding that a distinct written plan was not required prior to LLUPA, but is under LLUPA).
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The land use application should include a detailed, point-by-point recitation of
the comprehensive plan provisions and how the proposed action squares with the
comprehensive plan. Likewise, a project opponent should prepare a detailed critique
of the proposed action based on the comprehensive plan. These analyses should be
made part of the record and should serve as a guide for the decision-makers
providing for a more defensible decision, in the event of an appeal.

Likewise, the P&Z commission and the governing board should include in
their decision documents a thorough discussion of those elements of the
comprehensive plan bearing on their decision.

B. Zoning ordinances must be in “accordance” with the
comprehensive plan

LLUPA mandates that zoning ordinances be in accordance with the
comprehensive plan. “The zoning districts shall be in accordance with the policies
set forth in the adopted comprehensive plan.” Idaho Code § 67-6511.%

2 The requirement in Idaho Code § 67-6511 that zoning decisions be “in accordance with”
the comprehensive plan is limited to the adoption of zoning ordinances (both initial zoning and
rezones).

Another provision of LLUPA, Idaho Code § 67-6512(a), requires that special or conditional
use permits shall be issued only when “not in conflict with the [comprehensive] plan.”

Sections 67-6535(1) and 67-6535(2) of LLUPA also reference the comprehensive plan,
however, they do not add any substantive requirements to those mandated by sections 67-6511 and
67-6512(a).

Idaho Code § 67-6535(1) states: “The approval or denial of any application required or
authorized pursuant to this chapter shall be based upon standards and criteria which shall be set forth
in the comprehensive plan, zoning ordinance or other appropriate ordinance or regulation of the city
or county.”

Idaho Code § 67-6535(2) requires that the approval or denial of land use applications be
accompanied by a “reasoned statement” including an explanation of “the rationale for the decision
based on the applicable provisions of the comprehensive plan, relevant ordinance and statutory
provisions, pertinent constitutional principles and factual information contained in the record.”

The thrust of section 67-6535 is a procedural requirement that decision makers explain their
decisions in writing to assist the parties and to facilitate judicial review. It appears unlikely that
references to the comprehensive plan in this section were intended to create new substantive law
regarding the plan. The more plausible reading of section 67-6535(1) and (2) would seem to be that
they simply require decision makers to identify and discuss whatever standards are “appropriate” and
“applicable” to the decision. Thus, in the case of a rezone, the decision-maker must include an
explanation of how the rezone ordinance is in accordance with the comprehensive plan, as required
under section 67-6511. In the case of a CUP , there should be a discussion of whether it is “in
conflict” with the comprehensive plan, as required in section 67-6512(a). In some cases it is also
appropriate for cities and counties to look to their comprehensive plans to interpret their own
ordinances, as was done in Sanders Orchard v. Gem Cnty., 137 ldaho 695, 52 P.3d 840 (2002). For
all other applications (e.g., PUDs and subdivisions), there would be no need to address the
comprehensive plan, because LLUPA mandates no “accordance” or “not in conflict” requirement for
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This requirement also applies to rezones. Idaho Code § 67-6511(b). “The
enactment of a comprehensive plan is a precondition to the validity of zoning
ordinances. ... It follows a fortiori that an amendment to a zoning ordinance must
also be in accordance with the adopted plan.” Love v. Bd. of Cnty. Comm ’rs of
Bingham Cnty., 105 Idaho 558, 559, 671 P. 2d 471, 472 (1983).

The issue of accordance with the comprehensive plan is one of fact.
Accordingly, the city or county adopting the zoning ordinance has considerable
leeway in determining whether the requirement is met. “[T]he determination of
whether a zoning ordinance is ‘in accordance with’ the comprehensive plan is one of
fact. Asa question of fact, the determination is for the governing body charged with
zoning—in the present case the Board of County Commissioners.” Balser v.
Kootenai Cnty. Bd. of Comm rs, 110 Idaho 37, 39, 714 P.2d 6, 8 (1986).

The Idaho Supreme Court has emphasized repeatedly:?°

A comprehensive plan is not a legally controlling zoning
law, it serves as a guide to local government agencies
charged with making zoning decisions. The ‘in
accordance with’ language of I.C. § 67-6511 does not
require zoning decisions strictly conform to the land use
designations of the comprehensive plan. However, a
board of commissioners cannot ignore their
comprehensive plan when adopting or amending zoning
ordinances.

Evans v. Teton Cnty., 139 ldaho 71, 76, 73 P.3d 84, 89 (2003) (Kidwell, J.) (citations
omitted).

Idaho courts have tended to be deferential to the factual findings of land use
agencies (particularly with respect to findings that actions conform to the

them. In sum, section 67-6535 requires that the comprehensive plan be addressed where
“appropriate” and “applicable,” that is, in the case of a rezone or a CUP.

In a 1990 case, however, the Idaho Supreme Court applied the “accordance” requirement to
a planned unit development. South Fork Coal. v. Bd. of Comm’rs of Bonneville Cnty. (“South Fork
11”), 117 Idaho 857, 792 P.2d 882 (1990). The Court failed to explain why the requirement would
even be applicable to a planned unit development. Perhaps the applicable local ordinance mandated
this requirement, though the Court did not say so. The dissent to the earlier case of South Fork
Coalition v. Bd. of Comm rs of Bonneville Cnty. (“South Fork 1””), 112 Idaho 89, 92, 730 P.2d 1009,
1012 (1986), suggests that the Court thought that the “in accordance with” requirement in section 67-
6511 was applicable because the county’s PUD ordinance essentially created “floating zones.” In
any event, this case predates the Court’s more thorough treatment of the subject in Urrutia.

2 See footnote 26 at page 53 for citations to other cases.

LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 55
14531573.226 Printed 1/28/2025 10:56 AM



comprehensive plan) so long as the land use agency undertakes a “factual inquiry” on
the accordance issue.

On the other hand, the ldaho Supreme Court has been willing to second-guess
local governments when they use the comprehensive plan as a basis to deny an
application, particularly in context of a non-zoning action. This is discussed in
section 3.D at page 62.

The early cases interpreting the “in accordance with” requirement offer little
guidance about whether the requirement places any real limits on a land use agency’s
zoning power, so long as the agency undertakes the “factual inquiry.” In Roark v.
City of Hailey, 102 Idaho 511, 633 P.2d 576 (1981), the Court upheld an action by
the Hailey City Council to annex and give business zoning to a twelve acre parcel.
The Court analyzed the City of Hailey’s comprehensive plan’s provisions “to keep
the commercial zone as the center or core of the community” and found it to be
consistent with offering business zoning to land on the outskirts of town, but still
along State Highway 75. Essentially, the Court deemed the outskirts of town to be
“close enough” to the core of the community.

The Court’s consistent position that the zoning decision need not conform
exactly to the comprehensive plan is well illustrated in the seminal case of Bone v.
City of Lewiston, 693 P.2d 1046 (Idaho 1984) (Bistline, J.). In Bone, the Idaho
Supreme Court rejected a developer’s argument that he was entitled to a rezone (an
upzone) because it was consistent with the comprehensive plan. The property owner
had appealed the City of Lewiston’s denial of his request to rezone property from a
residential zone to a commercial zone. The land use map in the comprehensive plan
depicted the property to be suitable for commercial use. The Idaho Supreme Court
held that the comprehensive plan map designation did not mandate that the city
council approve the request to approve the commercial zoning of the property.
Rather, the decision of whether the requested zoning designation was in accordance
with the comprehensive plan was a case-by-case factual determination.

It is illogical to say that what has been projected as
a pattern of projected land use is what a property owner is
entitled to have zoned today. The land use map is not
intended to be a map of present zoning uses, nor even a
map which indicates what uses are presently appropriate.
Its only purpose is that which I.C. § 67-6508(c)
mandates—to indicate “suitable projected land uses.”
Therefore, we hold that a city’s land use map does not
require a particular piece of property, as a matter of law,
to be zoned exactly as it appears on the land use map.

Bone at 1052.
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The Court reiterated this point in Love v. Bd. of Cnty. Comm 'rs of Bingham
Cnty. (“Love 11”), 701 P.2d 1293 (Idaho 1985). “In Bone, a unanimous Court
decided . . . that ‘in accordance’ does not mean that a zoning ordinance must be
exactly as the Comprehensive Plan shows it to be.” Love Il, 108 Idaho at 730, 701
P.2d at 1295.

In Love v. Bd. of Cnty. Comm 'rs of Bingham Cnty. (“Love 1), 671 P.2d 471
(1daho 1983), the county approved a zone change from agricultural to manufacturing
after concluding that the change would be consistent with the comprehensive plan. A
neighbor appealed. The Idaho Supreme Court overturned the county’s action,
declaring that “the findings of fact are insufficient to support the conclusion that the
amendment was in accordance with the comprehensive plan.” Love I, 105 Idaho at
560, 671 P.2d at 473. The Court remanded the matter to the county. On remand, the
county commission again approved the application, including lengthy findings of fact
and conclusions of law. This time, the Court sided with the county, emphasizing that
the rezone did not need to be “in exact conformance with the County’s
Comprehensive Plan.” Love v. Bd. of Cnty. Comm ’rs of Bingham Cnty. (“Love I17),
108 Idaho 728, 730, 701 P.2d 1293, 1295 (1985).%° Without any analysis, the Court
declared that it had read the 200 pages of testimony in the record and found that the
county’s findings were adequately supported by substantial and competent evidence.
Love Il, 108 Idaho at 731, 701 P.2d at 1296. The take home message here is that the
“in accordance with” requirement is a pretty squishy one and that a county’s
conclusion that an action is in accordance with its comprehensive plan will be upheld
so long as it has taken the time to adequately explain its decision. (As explained
below, a county’s decision to reject an application because the proposed action is not
in accordance with its comprehensive plan may be accorded more rigorous scrutiny.)

Once again, in Balser v. Kootenai Cnty. Bd. of Comm 'rs, 110 ldaho 37, 39,
714 P.2d 6, 8 (1986), the Court reinforced the conclusion that a zoning ordinance
need not strictly conform to the land use designation of a comprehensive plan. In
Balser, the comprehensive plan designated the property owner’s property for
industrial use. When the property owner sought to rezone the property as industrial,

30 Oddly, in Love I, the court insisted that the “in accordance with” determination is “not a
finding of fact, but rather a conclusion of law which if erroneous may be corrected on judicial
review.” Love |, 105 Idaho at 560, 671 P.2d at 473. Yet, in Love I, the court declared: “Whether a
zoning ordinance is ‘in accordance’ with the comprehensive plan is a factual question, which can
only be overturned where the fact found is clearly erroneous.” Love II, 108 Idaho at 730, 701 P.2d
at 1295 (emphasis original). The Court’s statement in Love Il (that consistency with the
comprehensive plan is a question of fact) is consistent with the court’s holdings in Bone v. City of
Lewiston, 107 ldaho 844, 849-50, 693 P.2d 1046, 1051-52 (1984); Balser v. Kootenai Cnty. Bd. of
Comm'rs, 110 Idaho 37, 39, 714 P.2d 6, 8 (1986); South Fork Coalition v. Bd. of Comm’rs of
Bonneville Cnty. (“South Fork II”), 117 ldaho 857, 863-64, 792 P.2d 882, 888-89 (1990); and
Sprenger, Grubb & Associates v. Hailey (“Sprenger Grubb 1), 127 Idaho 576, 585, 903 P.2d 741,
750 (1995) (Silak, J.).
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the county denied the request, stating that the comprehensive plan stated future
directions for development but did not mandate that current zoning immediately be
conformed to the future industrial use. The Court agreed with the county that the
decision to rezone was not “a purely ministerial duty” and that there might be good
reasons for departing from the comprehensive plan. The Court did not discuss the
factors in the record that supported the denial, but merely concluded that there was
substantial evidence in the whole record to support the county’s decision. Balser,
110 ldaho at 39, 714 P.2d at 8.

In Ferguson v. Bd. of Cnty. Comm 'rs, 110 Idaho 785, 718 P.2d 1223 (1986),
the Supreme Court deferred to the land use agency’s determination of whether the
application is in accordance with the comprehensive plan, again allowing some
departure from a strict reading of the comprehensive plan. The Idaho Supreme Court
overturned the district court’s determination that the rezone of one corner of the
Overland and Five Mile intersection (at that time in Ada County’s jurisdiction) was
not in accordance with the Ada County comprehensive plan. The Court held it was
acceptable to adopt a zoning classification in conflict with the comprehensive plan
when “non-conforming uses are so pervasive that the character of the neighborhood
has actually changed from the purported zoning classification.”

Note that Ferguson is postured differently than Bone and Balser. In Bone and
Balser, a developer sought an up-zone that was consistent with the comprehensive
plan, and the county’s decision to deny the upzone was affirmed. In other words, the
Court said that the county was not required to accede to an upzone just because it was
requested new use was expressly contemplated for that are in the comprehensive
plan. The situation in Ferguson was reversed. The developer sought an upzone that
was not consistent with the comprehensive plan, and the county’s decision to grant it
anyway was affirmed. In all three cases, the Court emphasized that there is no
requirement of exact conformity.

Although it upheld the City of Hailey’s action, the Court in Sprenger, Grubb
& Associates v. Hailey (“Sprenger Grubb 1), 127 ldaho 576, 903 P.2d 741 (1995)
(Silak, J.), demonstrated a new willingness by the Court to take a harder look at the
relationship between the comprehensive plan and the zoning ordinance. Like Roark,
Sprenger Grubb I involved an approximately twelve-acre parcel outside the central
business district of Hailey in the Woodside development. This property had been
given “business” zoning as part of the initial annexation and zoning of Woodside.
The city council later downzoned the property to “limited business,” thereby
significantly reducing the value of the property. The developer charged that the
downzone was inconsistent with the comprehensive plan. The Idaho Supreme Court
upheld the downzoning, finding that it was consistent with the comprehensive plan’s
goal of encouraging development “around the existing core.” Unlike the more
conclusory decisions described above, the Court here showed a greater willingness to
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understand the underlying purposes of comprehensive plan and to explore whether
the action was actually consistent with those goals.3!

In Giltner Dairy, LLC v. Jerome Cnty. (“Giltner I”’), 145 Idaho 630, 181 P.3d
1238 (2008) (Eismann, J.), the Court repeated its holdings in Bone and Balser that a
landowner is not entitled to a zone change simply because the requested change is
consistent with a more intensive use contemplated by the land use map in the
comprehensive plan. The issue was presented in the context of a jurisdictional
challenge to an action brought by a neighboring dairy. When the landowner
succeeded in obtaining a change in the land use map, the dairy appealed. The county
and the landowner contended that the district court had no jurisdiction under
LLUPA’s review provision, Idaho Code § 67-6521, because the land use map change
was not a “permit authorizing the development.” The Idaho Supreme Court agreed—
and awarded attorney fees against the dairy based on the clear precedent in Bone and
Balser.

The Giltner | court went on to quote from a county memorandum it quoted
before in Balser:

In fact, there is a substantial difference between
planning and zoning. Planning is long range; zoning is

31 The developer pointed to other zoning actions which it said were inconsistent with the
county’s action here. The county responded by explaining how each of them were consistent with
the comprehensive plan:

The rezoning of Power Engineers was adopted by the city

because it posed no threats to the city since it was an engineering

rather than a retail firm and, further, it would add employment

opportunities to the area. The Rinker annexation was property lying

close to the downtown area, which had been zoned commercial by

Blaine County. By annexing these lots, the City of Hailey was able

to gain control over the property’s development, through the use of

deed restrictions, restricting grocery stores, hardware stores and

other retailers, with variances to be allowed only after the city’s

consideration and approval. Finally, the Northwest annexation

involved property lying adjacent to the existing Hailey downtown

business core. The annexation would square up the city boundaries;

and, by annexing the property, which already had businesses on it

(also zoned commercial by the county), the city hoped to gain some

control over how this property, so close to its downtown area, would

be developed.
Sprenger Grubb I, 127 Idaho at 586-87, 903 P.2d at 751-51 (quoting the district court). See also
Taylor v. Bd. of Cnty. Commrs, Cnty. of Bonner, 124 Idaho 392, 860 P.2d 8 (Ct. App. 1993)
(undertaking very detailed analysis of whether action was in accordance with the comprehensive
plan, but not reaching accordance issue because the zoning decision was overturned on other
grounds); Evans v. Teton Cnty., 139 Idaho 71, 73 P.3d 84 (2003) (Kidwell, J.) (discussing the
accordance issue in some detail).
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immediate. Planning is general; zoning is specific.
Planning involves political processes; zoning is a
legislative function and an exercise of the police power.
Planning is generally dynamic while zoning is more or
less static. Planning often involves frequent changes;
zoning designations should not. Planning has a
speculative impact upon property values, while zoning
may actually constitute a valuable property right.

It seems clear, therefore, that while zoning
designations should generally follow and be consistent
with the long-range designations established in the
Comprehensive Plan, there is no requirement that zoning
immediately conform to the Plan. The Plan is a statement
of long-range public intent; zoning is an exercise of
power which, in the long run, should be consistent with
that intent. Planning is a determination of public policy,
and zoning, to be a legitimate exercise of police power
should be in furtherance of that policy.

Giltner I, 145 ldaho at 633, 181 P.3d at 1241 (quoting a county memorandum of law
that had earlier been quoted with approval by the Court in Balser v. Kootenai Cnty.
Bd. of Comm’rs, 110 Idaho 37, 41-42, 714 P.2d 6, 10-11 (1986)). The take home
message here is that comprehensive planning is forward thinking and thus inherently
different than in-the-present zoning actions. Accordingly, in-the-present zoning
decisions are not expected to conform precisely and immediately to the
comprehensive plan.

C. Conditional use permits must be “not in conflict” with the
comprehensive plan.

Another provision of LLUPA, Idaho Code § 67-6512(a), requires that special
or conditional use permits shall be issued only when “not in conflict with the
[comprehensive] plan.”®? The reason for the special treatment of conditional use
permits, presumably, is that by their nature, they allow uses not in accordance with
the normal zoning for an area. Thus, conditional use permits are, in essence, mini-
zones. Thus, the consideration given to whether the zoning for a property is in
accordance with the comprehensive plan must be re-visited when an applicant seeks a
conditional use permit. Note also that the requirement is more limited than the one
set out under section 67-6511. Conditional use permits are not required to be “in
accordance with” the comprehensive plan. Instead, it is sufficient that they not be “in

32 The requirement of consistency with the comprehensive plan is recited in Chambers v.
Kootenai Cnty. Bd. of Comm’rs, 125 ldaho 115, 117, 867 P.2d 989, 991 (1994), though the decision
did not turn on this point.
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conflict” with the comprehensive plan. Thus, it appears, the conditional use need not
satisfy every aspirational goal of the comprehensive plan, so long as it is not in direct
conflict with specific prohibitions in the comprehensive plan.

In Howard v. Canyon Cnty. Bd. of Comm ’rs, 128 ldaho 479, 480, 915 P.2d
709, 711 (1996), the Court upheld the county’s determination that a conditional use
permit for a 28-acre residential subdivision in an agricultural area conflicted with the
comprehensive plan. The Court explained that one or two small residential
developments might not threaten the agricultural character of the area, but that the
county was justified in finding that this third subdivision was cumulatively too much.

In Evans v. Bd. of Comm rs of Cassia Cnty., 137 Idaho 428, 50 P.3d 443
(2002), the county issued a special use permit to the developer of a gravel pit.
Neighbors in subdivision of “$200,000 ‘luxury’ homes” appealed, contending,
among other things, that the gravel pit was not consistent with the comprehensive
plan. Evans, 137 Idaho at 430, 60 P.3d at 445. The Court held that there was ample
evidence in the record to support the county’s finding of consistency with the plan,
which, by its own terms, encouraged gravel extraction.

Two more conditional use permit cases were decided in 2003. Friends of
Farm to Market v. Valley Cnty., 137 Idaho 192, 197, 46 P.3d 9, 14 (2002) and
Whitted v. Canyon Cnty. Bd. of Comm rs, 137 Idaho 118, 121, 44 P.3d 1173, 1176
(2002). In each, the county approved the applications and the Idaho Supreme Court
affirmed. Accordingly, these cases shed no light on the circumstances under which a
county properly may deny a conditional use permit application. In both cases, the
Court simply recited some of the evidence upon which the county relied and declared
that it was good enough to support the county’s finding.

In Friends, the Court upheld the issuance of two conditional use permits to a
developer against a challenge that the CUPs were contrary to the county’s
comprehensive plan.® Friends 137 Idaho at 197, 46 P.3d at 14. Friends quoted at
length from Urrutia, discussed below.

The Whitted, the Court upheld the county commission’s approval of a
conditional use permit against a challenge by neighbors contended that the residential
development located within an agricultural area was inconsistent with the
comprehensive plan. The Court quoted once again from Urrutia to the effect that “a
comprehensive plan does not operate as legally controlling zoning law.” Whitted,
137 Idaho at 122, 44 P.3d at 1177.

3 Recall that Idaho Code § 67-6512(a) mandates that conditional use permits (aka special
use permits) be consistent with the comprehensive plan.
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D. The “in accordance with” requirement in the context of
other land use actions.

As noted above, LLUPA’s requirement of consistency with the comprehensive
plan applies to zoning ordinances and conditional use permits, not to other land use
actions. ldaho Code 88 67-6511, 67-6512(a).

In some cases, local zoning or subdivision ordinances have imposed their
similar consistency requirements in the context of PUDs. Court decisions in actions
arising under these ordinances have borrowed from the law applicable to zoning
ordinances, but have also drawn important distinctions. The key point made by these
decisions is that while zoning and subdivision ordinances are controlling law,
comprehensive planning is forward-looking guidance. Planning documents establish
visionary and aspirational goals for the local government. These goals are best
implemented not by direct application of the comprehensive plan to land use
decisions, but by the adoption of zoning and other ordinances. These ordinances
operate as law; they control and affect property. Planning documents, in contrast,
are not prescriptive regulatory documents and should not be used to restrict property
rights and upset expectations based on applicable ordinances. Accordingly, while a
comprehensive plan apparently may be taken into account at some level in decision-
making on individual land use applications, comprehensive plans may not form the
basis for denial of an application which otherwise satisfies requirements under the
applicable ordinance.

In South Fork Coal. v. Bd. of Comm 'rs of Bonneville Cnty. (“South Fork I1”),
117 Idaho 857, 860, 792 P.2d 882, 885 (1990) the county approved a PUD and
project opponents sued contending, among other things, that the project was not
consistent with the comprehensive plan. The Court affirmed the approval of the
project. The case is mysterious in that the Court did not explain why consistency
with the comprehensive plan was even a requirement. (Presumably a local ordinance
so provided.) Instead, the Court cited Bone v. City of Lewiston, 107 Idaho 844, 693
P.2d 1046 (1984) and Balser v. Kootenai Cnty. Bd. of Comm 'rs, 110 Idaho 37, 714
P.2d 6 (1986), both of which deal with the “in accordance” requirement in Idaho
Code 8§ 67-6511, which does not apply to PUDs. In any event, since the Court found
there was conformity, it had no occasion to address whether and under what
circumstances, if any, a county could deny a PUD on the basis of inconsistency with
the comprehensive plan.

In a 2000 decision, the Idaho Supreme Court laid out its most complete
explanation to date of the “in accordance with” principle. In Urrutia v. Blaine Cnty.,
134 ldaho 353, 2 P.3d 738 (2000), the Court addressed a Blaine County subdivision
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ordinance which conditioned subdivision approval upon, among other things, a
finding that the subdivision “conformed” to the comprehensive plan.34

The county rejected a subdivision application that would allow houses to be
constructed in a rural area on the basis that it violated its comprehensive plan’s goal
of preserving land in agricultural use. The Court reversed, holding that the
subdivision application need not conform with every aspect of the comprehensive
plan:

In determining whether the land “conforms to the
comprehensive plan” for the purposes of a subdivision
application, the Board is simply required to look at all
facets of the comprehensive plan and assure that the land
fits within all of the various considerations set forth in the
plan. Itis to be expected that the land to be subdivided
may not agree with all provisions in the comprehensive
plan, but a more specific analysis, resulting in denial of a
subdivision application based solely on non-compliance
with the comprehensive plan elevates the plan to the level
of legally controlling zoning law. Such a result affords
the Board unbounded discretion in examining a
subdivision application and allows the Board to
effectively re-zone land based on the general language in
the comprehensive plan.

Urrutia, 134 ldaho at 358-59, 2 P.3d 743-44 (emphasis supplied).

The Court explained that the real purpose of the comprehensive plan is to
inform zoning decisions, not individual applications for subdivision. “The Board
may, therefore, refer to the comprehensive plan as a general guide in instances
involving zoning decisions such as revising or adopting a zoning ordinance.”
Urrutia, 134 Idaho at 358, 2 P.3d 743 (emphasis supplied). The Court continued:

As indicated above, the comprehensive plan is intended
merely as a guideline whose primary use is in quiding
zoning decisions. Those zoning decisions have already
been made in this instance, and land subdivided into
twenty-acre lots and used for single family residences is
specifically permitted in this agricultural area. Thus, we

3 As noted above, LLUPA does not require that subdivision actions be in accordance with
the comprehensive plan. Blaine County’s subdivision ordinance, however, contained such a
requirement. Former Blaine County Subdivision Ordinance 77-6, § 9.01 provided: “Land being
subdivided shall conform to the Comprehensive Plan, the zoning ordinance, this subdivision
ordinance, and all other ordinances in effect in the County.”
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agree with the district judge that the Board erred in
relying completely on the comprehensive plan in denying
these applications, and should instead have crafted its
findings of fact and conclusions of law to demonstrate
that the goals of the comprehensive plan were considered,
but were simply used in conjunction with the zoning
ordinances, the subdivision ordinance and any other
applicable ordinances in evaluating the proposed
developments.

Urrutia, 134 Idaho at 358-59, 2 P.3d 743-44 (emphasis supplied).

In other words, the proper time to consider consistency with the
comprehensive plan is when the city or county adopts its zoning ordinances, not
when it applies those ordinances in the context of individual PUD or subdivision
applications. To require consistency with the comprehensive plan at the latter stage
would allow the local government unbridled discretion to revisit its zoning decisions
on individual applicants.

The conclusion reached by the Court in Urrutia was reinforced two years later
by the Court in Sanders Orchard v. Gem Cnty., 137 Idaho 695, 52 P.3d 840 (2002).
This case involved the development of a 46-lot subdivision near Emmett. The
developer first secured a change in the comprehensive plan map to allow greater
density. The developer then sought a change in zoning to “B-1 Residential,” which
Gem County also approved. Meanwhile, the developer filed a preliminary plat
application corresponding to the new zoning. The development then hit a snag, when
the developer declined to agree to install central water and sewer. Gem County
denied the preliminary plat on the basis that “[i]t is reasonable and consistent with the
Gem County Zoning Ordinance to require central water and sewer systems.”
Sanders Orchard, 137 ldaho at 699, 52 P.3d at 842 (emphasis supplied). Thus, the
county’s denial was based a requirement in the ordinance, not the comprehensive
plan.

The developer sought judicial review under LLUPA, and the district court set
aside the county’s decision on the basis that it exceeded the county’s statutory
authority and was not supported by substantial evidence—again, without implicating
the comprehensive plan. This time the county appealed. The Idaho Supreme Court
also sided with the developer, again ruling that the county’s findings were not
supported by substantial evidence: “There was nothing submitted in writing to the
Board indicating that central sewer and water lines will be extended to that area in
the reasonably near future, or ever.” Sanders Orchard, 137 Idaho at 702, 52 P.3d at
847.

Before reaching that conclusion, however, the Idaho Supreme Court also
addressed the threshold question of whether the county had the authority under its
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zoning ordinance to require central water and sewer in the first place. The zoning
ordinance did not say, in so many words, that the county was authorized to require
central water and sewer. But it came pretty close. It stated that the B-1 zone “shall
be confined to areas which can be served by central water, and which may in the
future . . . be served by central sewage systems.” Sanders Orchard, 137 Idaho at
698, 52 P.3d at 843.% The developer contended that since the zoning ordinance did
not expressly demand that central sewer and water be provided, the county had no
discretion to impose the requirement. 1d. The Idaho Supreme Court disagreed,
declaring that the provision quoted above “would be meaningless unless central
sewer could be required in B-1 zones.” Again, this was an interpretation of the
zoning ordinance, not of the comprehensive plan.

Thus, the Court concluded that the county had discretion under LLUPA and
its own ordinance to require central water and sewer. Id. The Court declared, “That
discretion is not unbounded, however.” Id. Thereupon the Court launched into a
discussion of Urrutia in which it observed that a requirement in its subdivision
ordinance requiring conformance with the comprehensive plan “does not incorporate
by reference all the provisions of the Comprehensive Plan into the Subdivision
Ordinance.” Sanders Orchard, 137 Idaho at 699, 52 P.3d at 844.

The Court concluded, “The requirement that Sanders Orchard have a proposal
for central water and sewer system in connection with the proposed subdivision is
consistent with the requirements of the Gem County Comprehensive Plan.” Sanders
Orchard, 137 Idaho at 699-700, 52 P.3d at 844-45. In essence, the Court looked to
the comprehensive plan as a sort of legislative history to support the county’s
interpretation of its ordinance as allowing the imposition of a requirement for central
water and sewer. In so doing, the Court cautioned:

The governing board cannot, however, deny a use that is
specifically permitted by the zoning ordinance on the
ground that such use would conflict with the
comprehensive plan. ... If there is a conflict between
the comprehensive plan and a use permitted under the
zoning ordinance, the zoning ordinance controls.

Sanders Orchard, 137 Idaho at 699, 52 P.3d at 844.

In sum, the comprehensive plan may play a role at the subdivision stage, but it
Is an extremely limited one. It may guide the interpretation and exercise of a specific
authority articulated in the ordinance (e.g., to require central water and sewer), but it

% The zone also provided, in a footnote, that the minimum lot size “[m]ay be reduced if on
central water and sewer.” Sanders Orchard, 137 Idaho at 698, 52 P.3d at 843.
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may not be used to create brand new requirements or obstacles at odds with land uses
permitted under the ordinance.

In the same year as Sanders Orchard, the Court handed down two more “in
accordance” cases, both dealing with conditional use permits. Friends of Farm to
Market v. Valley Cnty., 137 ldaho 192, 197, 46 P.3d 9, 14 (2002) and Whitted v.
Canyon Cnty. Bd. of Comm rs, 137 ldaho 118, 121, 44 P.3d 1173, 1176 (2002).
These are discussed above in section 3.C at page 60. Both decisions quote at length
from Urrutia.

E. Required “components” of a comprehensive plan

LLUPA sets out fourteen specific “components.” These are topics that must
be addressed in the comprehensive plan. The fourteen components are:

property rights

population

school facilities and transportation
economic development

land use (including a land use map)
natural resources

hazardous areas

public services, facilities and utilities
9. transportation

10. recreation

11. special areas or sites

12. housing

13. community design

14. implementation

ONoOgRwWME

Idaho Code 8 67-6508. These are just the headings. The statute sets out a brief
explanation of each component.

In Sprenger, Grubb & Associates v. City of Hailey (“Sprenger Grubb I17),
133 Idaho 320, 986 P.2d 343 (1999) (Walters, J.), the Idaho Supreme Court held that
each of the elements in section 67-6508 is mandatory. In that case, the Court ruled
that the absence of a land use map and a property rights discussion voided the entire
plan, the underlying zoning ordinance, and the city’s zoning decision pursuant to the
zoning ordinance. “Thus, we conclude that a valid comprehensive plan must contain
each of the components as specified in 8 67-6508, unless the plan articulates a reason
why a particular component is unneeded.” Sprenger Grubb I1, 133 Idaho at 322. 986
P.2d at 345.

The Sprenger Grubb 11 case was affirmed but limited to some extent in
Neighbors for Preservation of Big and Little Creek Community v. Bd. of Cnty.
Comm’rs of Payette County, 159 Idaho 182, 358 P.3d 67 (2015) (Horton, J.). In
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Neighbors, Alternate Energy Holdings Inc (AEHI) sought to develop a nuclear power
plant in Payette County. A group of neighboring landowners (led by H-Hook)
opposed the project. The neighbors opposed a proposed amendment to the
comprehensive plan on the basis that it failed to address the component dealing with
power plants and transmission lines. The County amended the comprehensive plan
to include language saying that proposals for new energy facilities would be
addressed on an ad hoc basis. The neighbors contended this fell short of the
“analysis” required under LLUPA and Sprenger Grubb Il. The Idaho Supreme Court
disagreed, finding that the minimal discussion was sufficient.

This case differs from Sprenger. As amended, the
comprehensive plan addresses power plant siting, albeit
on a case-by-case basis. Although we acknowledge that
this language provides little guidance, it would be
extraordinarily difficult, if not impossible, to develop
detailed plans for the many different types of power
plants (i.e., natural gas, coal, wind, solar, hydroelectric,
biomass, geothermal, nuclear) that may be proposed,
particularly since the size of such projects can be widely
variable. We agree with the district court that the
amended comprehensive plan satisfied the requirements
of Idaho Code section 67—-6508(h) as to power plant
siting.

Neighbors, 159 Idaho at 188, 358 P.3d at 73. In short, there is still a requirement to
address each of the components set out in LLUPA, but not much analysis is
required—at least in the case of power plants, which would be difficult to address in
advance. Presumably, more rigorous analysis would be required for those
components that are at the core of land use planning.

F. Manufactured homes

Note that a special section of LLUPA deals with manufactured homes. It
requires that each comprehensive plan must permit manufactured homes on all land
zoned for single family residential uses, except for land designated as a historic
district. ldaho Code § 67-6509A(1). The statute includes a list of permissible
restrictions on manufactured homes.

G. Land use map (aka future land use map)

The fifth component listed in section 67-6508 (“(e) Land Use”) mandates the
inclusion of a land use map as part of the comprehensive plan. “A map shall be
prepared indicating suitable projected land uses for the jurisdiction.” Idaho Code §§
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67-6508(e).%® The land use map is a planning instrument providing a long term
vision of the direction of future land use development. In other words, it is a
guidance document displaying the municipal entity’s current idea of how land uses
and zoning may evolve in the future.

Being merely a guidance document, the land use map does not control current
uses and should not be confused with the zoning map displaying the zones required
to be established under section 67-6511.%" The planning map reflects forward
thinking (envisioning the future). “Thus, the land use map, in essence, is a goal or
forecast of future development in the City.” Bone v. City of Lewiston, 107 ldaho 844,
850, 693 P.2d 1046, 1052 (1984). The zoning map, in contrast, sets out the current,
operative zoning districts that control what types of developments may be
constructed in a given area. The ldaho Supreme Court has ruled that a local
government is not bound to grant a rezone application simply because it is consistent
with the future contemplated uses shown on the land use map. Bone v. City of
Lewiston, 107 Idaho 844, 850, 693 P.2d 1046, 1052 (1984).

At first glance, a land use map looks much like a zoning map; both are divided
into color-codes regions. However, the regions on a zoning map are the zoning
districts. The regions on a planning map often correspond to an entirely different set
of definitions. For instance, as of this writing, the Boise City planning map contains
a region labeled “planned community,” despite the fact that the zoning map does not
allow high-density development there today. Indeed, there is not even a zone called
“planned community.” This is simply an indication, on the planning map, that at
some point in the future, the city anticipates zoning changes that will allow a planned
community to be developed there.

In some instances, a municipal entity simply will adopt the zoning map as its
land use map. While this is permissible, it defeats the purpose of having a future-
looking land use map.

The land use map also should not be confused with the “future acquisitions
map”’ contemplated under Idaho Code Section 67-6517.

H. Geographic scope of plan

LLUPA says, simply, “The plan shall include all land within the jurisdiction
of the governing board.” In the case of cities, this may include the designated area of
city impact outside the cities’ boundaries. As discussed in section 9 starting on page
113, Idaho Code Section 67-6526 outlines how cities and counties decide which

% The operative provision simply refers to this as a “map.” Idaho Code § 67-6508(€).

3" LLUPA does not require creation of a zoning map in so many words, but it does require
the designation of zoning districts which, as a practical matter, are most readily displayed on a
zoning map.
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jurisdiction’s comprehensive plan applies in the area of impact. The city and county
are obligated to reach an agreement between themselves as to which of their
comprehensive plans will apply within the area of city impact.

L. Procedure for adoption of comprehensive plan

Idaho Code Section 67-6509 discusses the procedure for adoption of a
comprehensive plan. Failure to follow these requirements likely voids the action
taken. Price v. Payette Cnty. Bd. of Cnty. Comm 'rs, 131 ldaho 426, 958 P.2d 583
(1998) (Trout, C.J.).

Any person may petition to amend the comprehensive plan at any time.
Likewise, the commission may recommend text or map amendments as frequently as
it chooses. Idaho Code § 67-6509(d). Until 2010, there was a restriction on how
often the comprehensive plan map could be changed. The statute now provides that
the map, as well as the plan itself, may be changed at any time “unless the governing
board has established by resolution a minimum interval between consideration of
requests to amend, which interval shall not exceed six (6) months.” Idaho Code
8 67-6509(d).

Adoption is a two-step process. The P&Z first holds a hearing and makes a
recommendation. Then the governing board acts on the recommendation.

The P&Z hearing is mandatory. Idaho Code § 67-6509(a). The commission
must give at least 15 days’ notice prior to the hearing, including the time and place of
the hearing and a summary of the plan. Idaho Code § 67-6509(a).*® If the P&Z
commission recommends a “material change” to the plan after it has conducted the
hearing, it must give notice of the change and conduct another public hearing
concerning the matter if the governing board is not going to conduct its own hearing.
Idaho Code 8 67-6509(a). At the conclusion of the P&Z process, the commission
will make a recommendation to the governing board that the plan be adopted,
amended, or repealed.

The governing board may simply act on that recommendation, or, at its option,
it may conduct its own hearing on the comprehensive plan. Idaho Code 8 67-
6509(b). However, the governing board may not hold a public hearing until it has
received a recommendation from the planning and zoning commission. Idaho Code
8 67-6509(b). If the governing board holds its own hearing, its hearing notice must

% The notice must be published in the official newspaper or newspaper of general circulation
in the jurisdiction. ldaho Code § 67-6509(a). The commission must also “make available a notice to
other papers, radio and television stations serving the jurisdiction for use as a public service
announcement.” Idaho Code § 67-6509(a). Further, notice must be sent to all political subdivisions
providing services in the jurisdiction, including school districts, also 15 days before the hearing.
Idaho Code § 67-6509(a). The commission must keep a record of the hearings, findings made, and
actions taken. Idaho Code § 67-6509(a).
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include a description of the P&Z’s recommendation. Idaho Code § 67-6509(a). The
notice requirements are the same as the P&Z’s. Idaho Code § 67-6509(b). If the
governing board makes a material change to the recommendation, the governing
board must also provide “further notice and hearing.” Idaho Code § 67-6509(b).

Originally, LLUPA required that the plan be adopted by ordinance. It now
provides for adoption by resolution. The plan is not effective until the governing
board approves a resolution adopting the plan.®

J. Comprehensive plans and zoning ordinances may not be
adopted by initiative

Comprehensive plans and zoning ordinances cannot be adopted by initiative.
Gumprecht v. City of Coeur D Alene, 104 Idaho 615, 661 P.2d 1214 (1983),
overruled on other grounds by City of Boise City v. Keep the Commandments
Coalition, 143 Idaho 254, 257, 141 P.3d 1123, 1126 (2006).

K. Practical considerations for developers

Adoption of an overall comprehensive plan is a legislative action in which the
governing board is given great discretion. The statute and case law suggest that a
comprehensive plan could only be successfully challenged for failure to follow
hearing or other procedural requirements or for failure to include a required element.

It remains an open question under Idaho law whether a comprehensive plan
amendment affecting one or a few properties is a legislative or quasi-judicial action.

Developers sometimes require comprehensive plan amendments to permit
development. These applications face significant hurdles and developers should use
care prior to making them.

The first hurdle is that the decision to grant or deny a comprehensive plan
amendment is almost totally in the discretion of the governing board. That is, the
developer has virtually no rights to such a change. Therefore, the developer should
be very comfortable that the governing board will support a comprehensive plan
change before applying for one.

Determining the governing board’s inclinations regarding a comprehensive
plan change is something of a touchy matter due to the difficulty in determining
when ex parte contact limitations apply. (See discussion in section 25.C starting on
page 552.) Even if there is no limitation on contacting decision-makers on the
comprehensive plan amendment itself, ex parte contact limitations almost certainly
apply to other aspects of the application, such as rezoning, conditional use permits,

% The resolution may refer to the plan by definitive reference as opposed to attaching it. The
jurisdiction is required to keep the resolution on file. Idaho Code § 67-6509(c).
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subdivision, or variances. The best practice is to avoid ex parte contacts with
decision-makers, especially after an application has been filed, and work with the
jurisdiction’s staff to gauge whether a comprehensive plan amendment will be well
received.

The second limitation with comprehensive plan amendments is that the
planning and zoning commission can recommend amendments to the land use map
only every six months, Idaho Code 8 67-6509(d), and the governing board can only
address and adopt amendments following the commission’s recommendation. If that
timeframe does not work for the developer, he or she should consider a different
strategy for the project.*

A final set of issues arises if the comprehensive plan amendment affects
development within an area of city impact. As discussed in section 9 starting on page
113, either the city’s comprehensive plan and ordinances or the county’s (or possibly
some combination or special plan) may apply within the area of city impact. Special
care will be required to determine what law applies and who must approve any
change. Depending on what the applicable ordinances say, approval by both the city
and county could be required.

Many applications in the area of impact include annexation into the city as one
of the government approvals. In this case, county approval of the comprehensive
plan change is usually not required as the property leaves county jurisdiction
concurrently with the effectiveness of the comprehensive plan change.

A final practical tip is that it is often easier to obtain a comprehensive plan
change as part of an overall modification of a comprehensive plan as opposed to a
specific change for a specific development. Developers should strongly consider
being involved in the comprehensive plan modification process if property they are
interested in developing requires a comprehensive plan change.

0 Another open question around the six-month limitation is whether a comprehensive plan
land use map amendment before the planning and zoning commission on a six-month review can be
deferred and separated from the rest of the amendment without waiting another six months. That is,
assume there are several proposed map amendments before a planning and zoning commission on a
six-month review. Several of the amendments move forward but the applicant wishes to defer one to
resolve some issues. Arguably, it seems to be contrary to the statute’s requirement that the planning
and zoning commission may not recommend changes more frequently than every six months if a
recommendation were made on this application a month or two after the others. On the other hand,
since the application began with the others, one could argue it was part of the same batch,
particularly if it were heard at the same time as the others before the governing board. If a developer
finds himself or herself in this position, some discussion with the agency’s staff is in order to make
sure the comprehensive plan amendment is not unnecessarily delayed.
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L. Discretionary authority to change comprehensive plan

LLUPA includes an optional way to address a conflict with the comprehensive
plan. Section 67-6511(c) states: “If the request is found by the governing board to
be in conflict with the adopted plan, or would result in demonstrable adverse impacts
upon the delivery of services . . . the governing board may consider an amendment to
the comprehensive plan . ..” In our experience, this provision is rarely used. The
practice seems to be that, if the governing board is inclined to approve the
application, they find a way to make it fit in the comprehensive plan rather than
requiring an amendment of the plan.

If the governing board does require a comprehensive plan amendment, the
statute mandates the following procedure: “After the plan has been amended, the
zoning ordinance may then be considered for amendment pursuant to Section 67-
6511(b).” The Idaho Supreme Court has held that the comprehensive plan
amendment and rezone applications can be considered in tandem (during the same
hearing), but the board is required to deliberate on the comprehensive plan
amendment prior to consideration of the rezone. This ensures that the rezone is in
accordance with any revisions to the comprehensive plan. Price v. Payette Cnty. Bd.
of Cnty. Comm 'rs, 131 ldaho 426, 430, 958 P.2d 583, 587 (1998) (Trout, C.J.).

M. Comprehensive plans and “future needs” water rights

The comprehensive plan can also have implications for a city’s ability to
provide a municipal water supply. Under Idaho’s water code, the cities, counties,
and other municipal providers can obtain water rights to serve long term “reasonably
anticipated future needs,” but only to the extent such needs are “not inconsistent with
comprehensive land use plans approved by each municipality.” Idaho Code
8 42-202B(8). See Idaho Water Law Handbook for a more complete discussion of
municipal water rights.
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4. Z.ONING ORDINANCES

A. Establishing zoning districts and rezoning
€)) Overview

The most fundamental land use action is to zone or rezone property. A zoning
action establishes the core limitations on a property’s development rights. Under
Idaho law, the key questions in zoning and rezoning issues are:

What is the governing board’s authority to adopt zoning restrictions?
What procedural steps must be followed to adopt a valid zoning ordinance?

What “particular consideration” must be given to the impact of the application
on services?

What is the “uniformity” requirement?

What does it mean for a zoning ordinance to be “in accordance with the
policies in the adopted comprehensive plan?”

What can be done if a proposed zone change is not in accordance with the
policies in the plan?

What vested rights does a property owner have in a zone change? and
What happens if property enters a jurisdiction unzoned?
The subsections below address these issues in turn.

Q) Grant of authority

As discussed above, the constitutional grant of zoning powers is broad.
Additionally, LLUPA includes an expansive list of potential aspects of a
development that governing boards may regulate. Section 67-6511 authorizes
governing boards to establish standards “to regulate and restrict the height, number of
stories, size, construction, reconstruction, alteration, repair or use of buildings and
structures; percentage of lot occupancy, size of courts, yards, and open spaces;
density of population; and the location and use of buildings and structures.” No
Idaho court has invalidated a zoning ordinance for exceeding this grant of authority.

Zoning ordinances frequently include zoning requirements that are not
specifically enumerated in this list. For example, many ordinances include off-site
parking requirements, yet this is not an enumerated authority. One could
undoubtedly come up with many other types of land use authorities that are not in the
enumerated list. However, there is little reason to believe Idaho courts would look to
this list as evidence of the Legislature’s intent to limit the zoning power. To the
contrary, Idaho courts are wont to observe that LLUPA’s grant of authority is broad.
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In fact, it appears the Idaho Supreme Court construes LLUPA’s grant of the land use
power to be as broad as the police power, unless LLUPA contains a specific
limitation.

3) Procedural requirements for validity

Zoning ordinances must be adopted, amended, or repealed in accordance with
the procedural requirements of Idaho Code § 67-6509, which are discussed in section
3.1 starting on page 69. Section 67-6509(a) requires that the planning and zoning
commission conduct at least one hearing prior to recommending the “plan,
amendment, or repeal of the plan to the governing board.” This dovetails with the
requirement in Section 67-6511(b) that rezoning requests first be submitted to the
planning and zoning commission.

However, since Section 67-6509 addresses adoption of the comprehensive
plan, the fit with rezoning applications is not perfect and there are questions and
ambiguities as to what the notice requirements are. For example, Section 67-6509
requires notice to political subdivisions, which may make no sense in the context of a
particular zoning application. For example, why should an irrigation district get
notice of a rezoning application where it has no facilities on or near the rezoned
property?

An additional ambiguity in the application of Section 67-6509 to rezones is
the requirement to hold another public hearing at the planning and zoning
commission if there is a “material change to the proposed amendment to the plan

2

Section 67-6511 includes additional notice requirements that apply
specifically to zoning district boundary changes. These applications require notice
by mail to property owners or purchasers of record within the land being considered,
within 300 feet of the external boundaries of the land, and any additional area that
may be impacted by the proposed change as determined by the commission. Idaho
Code § 67-6511(b). Such notice must also be posted on the premises not less than
one week prior to hearing. (Note that this 300-foot requirement is also applicable for
conditional use permits. Idaho Code 8 67-6212(b).)

When notice is required to 200 or more property owners, the local jurisdiction
may adopt an ordinance providing alternate forms of notice that would provide
adequate notice in lieu of posted or mailed notice. In the absence of a locally
adopted alternative, LLUPA deems notice to be adequate if notice is provided
through a display advertisement at least four (4) inches by two (2) columns in the
official newspaper of the jurisdiction at least fifteen days prior to the hearing date, in
addition to site posting on all external boundaries of site at least 15 days before the
hearing. The statute does not clarify what are “all external boundaries.” This could
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be an interesting question for an application affecting 200 or more parcels of
property.

4 Consideration given to impacts on services

Section 67-6511(a) requires that, in zone change applications, “Particular
consideration shall be given to the effects of any proposed zone change upon the
delivery of services by any political subdivision providing public services, including
school districts, within the planning jurisdiction.” No reported decision addresses
whether this language imposes any substantive requirement. That is, does this
language mean that the record of a rezoning application must address the impact of
the application on the delivery of services? Or is the language just an admonition
without substantive bite?

The Idaho Supreme Court’s focus has plainly been on the accordance of the
application with the policies in the comprehensive plan and has never addressed this
language. The delivery of services requirement directly follows a sentence requiring
that the application first be submitted to the planning and zoning commission. One
could read this language as meaning that only the planning and zoning commission’s
recommendation must address the delivery of services. Even if this is the case, it is
unclear whether the failure of the planning and zoning commission to address the
Issue would void an application. If the language also applies to the governing board,
then it is possible that a finding of no adverse impact on services could be a
mandatory finding for approval of a rezone.

In any case, it is difficult to get around the Legislature’s use of the word
“shall.” Prudence would seem to dictate that zone change ordinances and the
findings of fact and conclusions of law in zone change applications should address
the delivery of services.

5) Uniformity

Section 67-6511 includes the following provision: “All [zoning] standards
must be uniform for each class or kind of buildings throughout each district, but the
standards in one (1) district may differ from those in another district.”

A zoning ordinance could run afoul of the uniformity requirement by treating
similar uses differently in the same zoning district. For example, if a zoning district
permits grocery stores but prohibits uses with similar impacts such as convenience
retail uses, the ordinance may be subject to attack for lack of uniformity.

The likelihood is that a uniformity challenge to a zoning ordinance would be
difficult to sustain. In most cases, the establishment of a zoning district will be a
legislative matter in which the governing board is given broad discretion.
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In KGF Development, LLC v. City of Ketchum, 149 Idaho 524, 236 P.3d 1284
(2010) (J. Jones, J), the Court struck down Ketchum’s TDA ordinance for two
reasons. First, it exceeded the scope of the TDA ordinance (see discussion in section
5 on page 101). Second, the Court found the ordinance violated the uniformity
requirement in section 67-6511. Ordinarily, a TDR ordinance contemplates that
development rights on a property in the “sending area” may be purchased and
transferred to a site in the “receiving area.” The KGF Court found that Ketchum’s
TDA ordinance did not work this way.

The difficulty with the Ordinance is simply this:
the “rights” that may be transferred under the Ordinance
are not “rights” possessed by the sending site. Rather, the
“development rights” defined by the Ordinance are
synthetic creations authorizing sending site owners to
transfer “rights” superior to the development rights they
possess. That is, the property owners of sending sites do
not have the right under the Ketchum scheme to develop
the sending sites in a fashion permitted by the receiving
sites. The effect of the TDR scheme created by the City
Is to allow receiving site property owners to purchase
limited exemptions from the City’s zoning regulations.
This conflicts with the uniformity requirement of Idaho
Code section 67—6511.

KGF, 149 Idaho at 530, 236 P.3d at 1290.
(6) Vested rights: four-year entitlement

Idaho Code Section 67-6511(d) prohibits a governing board from changing
zoning for a period of four years following a property-owner requested zone change.
If the board violates this requirement, the statute grants standing to the property
owner to challenge the action.

7 Initial zoning upon annexation and rights to develop
unzoned property

If the annexation ordinance is silent regarding zoning, the annexed lands come
into the municipality as unzoned property, regardless of prior zoning classification
under county ordinances. Burt v. City of Idaho Falls, 105 Idaho 65, 67, 665 P.2d
1075, 1077 (1983) (Donaldson, C.J.). Under such circumstances, the municipality
must pass a zoning ordinance before it will have authority to deny otherwise
permissible uses of unzoned property.

In Ben Lomond, Inc. v. City of Idaho Falls, 92 Idaho 595, 598, 448 P.2d 209,
212 (1968), the Idaho Supreme Court adopted what it described as the majority rule,
holding “that land formerly within the county’s jurisdiction, upon annexation comes
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into the city as unzoned land.” The Court said it was compelled to so rule because
“local subdivisions of government are separate sovereignties and [] the ordinances of
one political subdivision are of no effect in another.” Ben Lomond, 92 Idaho at 599,
448 P.2d at 213. After annexing the subject property, the city delayed adoption of a
zoning ordinance for over a year. In the meantime, a landowner applied for a
building permit. Accordingly, the Court ruled that since the property was annexed
into a city without zoning, it may be put to any lawful use. “A service station, not
being a nuisance per se, is a permissible use on unzoned land.” Ben Lomond, 92
Idaho at 600, 448 P.2d at 214. The Court further ruled that the landowner was
entitled to the building permit based on the zoning status at the time of application.
“In such a situation, the later enactment of the ordinance cannot be held to divest
appellant of this right.” Ben Lomond, 92 Idaho at 600, 448 P.2d at 214.

® Spot zoning

Spot zoning refers to a change in zoning of a particular parcel or parcels that is
out of character with the surrounding area and the comprehensive plan and is done
for the benefit of the particular landowner rather than for the benefit of the
community as a whole. Idaho, like most states, has recognized that spot zoning may
be illegal and may be set aside.

Given the legislative nature of zoning, it is ordinarily very difficult to mount a
successful challenge to zone change. Dawson Enterprises, Inc. v. Blaine Cnty., 98
Idaho 506, 511, 567 P.2d 1257, 1262 (1977) (Bistline, J.) (“Zoning is essentially a
political, rather than a judicial matter, over which the legislative authorities have
generally speaking, complete discretion.”) Spot zoning represents one of the few
instances in which courts feel comfortable second-guessing a zoning decision on its
merits.

The common law concept of spot zoning overlaps substantially with the
statutory requirement that zone changes (as well as certain other actions) be “in
accordance” with the comprehensive plan. Idaho Code § 67-6511 (see discussion in
section 3.B at page 54). Indeed, on occasion, the Idaho Supreme Court has made
statements that suggest that the two are the same thing:

“Price argues that the Board’s decision to rezone Bone’s property constitutes
‘spot zoning,” in violation of I.C. § 67-6511.” Price v. Payette Cnty. Bd. of Cnty.
Comm’rs, 131 Idaho 426, 431, 958 P.2d 583, 588 (1998) (Trout, C.J.). “A claim of
‘spot zoning’ is essentially an argument the change in zoning is not in accord with
the comprehensive plan.” Evans v. Teton Cnty., 139 Idaho 71, 76, 73 P.3d 84, 89
(2003) (Kidwell, J.) (quoted by Taylor v. Canyon Cnty. Bd. of Comm 'rs (“Taylor
1), 147 1daho 424, 436, 210 P.3d 532, 544 (2009) (Burdick, J.)). However, as
discussed below, it is clear that acting in accordance with the comprehensive plan is
but one factor to consider.
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American Law Reports provides this useful summary of the doctrine:

“Spot zoning” commonly refers to the singling out
of one lot or other small area for a zoning classification
that is different from that accorded similar surrounding
land, usually for the benefit of the owner and to the
detriment of the community. Although the courts have
espoused numerous variations of this definition, these
variations have but minor differences, and there is
certainly general agreement on the definition of the term.
In most jurisdictions, “spot zoning” is considered a legal
term of art that refers to a practice that is invalid per se.
In states adhering to this view, a judicial determination
that a small parcel zoning or rezoning constitutes spot
zoning is, ipso facto, a determination of illegal spot
zoning. In other jurisdictions, “spot zoning” is
considered a descriptive term only, rather than a legal
term of art, and a small parcel zoning or rezoning may be
valid or invalid depending upon the particular facts. As a
practical matter, however, it makes little difference
whether the court considers spot zoning to be a legal term
of art or merely a descriptive term. Under either view,
every case in this annotation at least impliedly supports
the proposition that a determination of illegal spot zoning
is dependent upon the facts and circumstances of the
particular case.

The most widely accepted tests for determining
illegal spot zoning, sometimes stated in combination,
sometimes separately, are whether the zoning of the
parcel in question is in accordance with a comprehensive
zoning plan; whether the zoning of the subject parcel is
compatible with the uses in the surrounding area; and
whether the zoning of the subject property serves the
public welfare or merely confers a discriminatory benefit
on the owner of the property. These criteria are flexible
and provide guidelines for judicial balancing of interests.

Mark S. Dennison, Determination of Whether Zoning or Rezoning of Particular
Parcel Constitutes Illegal Spot Zoning, 73 A.L.R.5" 223 §2[a] (1999) (footnotes and
cross-references omitted).
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(a) “Descriptive” and “normative” spot zoning
(Dawson and Taylor 1)

The first Idaho case to employ the phrase “spot zoning” was Dawson
Enterprises, Inc. v. Blaine Cnty., 98 Idaho 506, 567 P.2d 1257 (1977) (Bistline, J.).
In this case, and those that followed, the Court evolved the terms “descriptive” and
“normative” to describe types of spot zoning.

We note at the outset that the term “spot zone” has two
different meanings which must be kept separate if
confusion is to be avoided. See, Anno.: Spot Zoning, 51
A.L.R.2d 251 (1957). In its broadest, merely
“descriptive” sense, spot zoning is simply the
reclassification of one or more tracts or lots for a use
prohibited by the original zoning ordinance. As such, a
request for a spot zone has no negative connotations. It
simply demarcates the starting point for a court’s inquiry.

Dawson Enterprises, 98 Idaho at 514, P.2d at 1265 (emphasis added).

The Dawson Court then moved on to describe what has come to be called
“normative” spot zoning:

The most widely accepted tests of validity, sometimes
stated or applied in combinations, sometimes separately,
are whether or not the ordinance is in accordance with a
comprehensive plan of zoning . . . and whether or not it is
reasonably designed to promote the general welfare, or
other objectives specified in the enabling statutes, rather
than merely to benefit individual property owners or to
relieve them from the harshness of the general regulation
as applied to their property.

Dawson Enterprises, 98 Idaho at 514, P.2d at 1265 (ellipses original) (quoting from
American Law Report, 51 A.L.R.2d at 266).

Thus both the 1daho Supreme Court and the commentators have recognized
that the term “spot zoning” may be used in a purely descriptive sense (a small
parcel—or spot—whose zoning is made less restrictive that the surrounding area) or
as a normative term reflecting the legal conclusion that the zone change is unlawful.

These two meanings were clearly articulated in the Taylor case by the Idaho
Court of Appeals in 1993:

In Dawson Enterprises, Inc., the Supreme Court
addressed the two different meanings of the term “spot
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zone.” 98 Idaho at 514, 567 P.2d at 1265 (citing Anno.,
Spot Zoning, 51 A.L.R.2d 251 (1957)). The Court stated:
In its broadest, merely ‘descriptive’ sense,
spot zoning is simply the reclassification of
one or more tracts or lots for a use
prohibited by the original zoning ordinance.
As such, a request for a spot zone has no
negative connotations.
Id. The Court then described the term “spot zone” in its
“normative” or “legal” meaning. In this sense of the
term, the grant of a variance
which singles out a parcel of land within the
limits of a use district and marks it off into
a separate district for the benefit of the
owner, thereby permitting a use of that
parcel inconsistent with the use permitted in
the rest of the district, is invalid if it is not
in accordance with the comprehensive
zoning plan and is merely for private gain.
[Citations omitted.]
Id. at 515, 567 P.2d at 1266.

Taylor v. Bd. of Cnty. Comm 'rs, Cnty. of Bonner (“Taylor I’), 124 Idaho 392, 860
P.2d 8 (Ct. App. 1993) (Swanstrom, J.) (brackets original) (emphasis added).

(b) “Type one and “type two” spot zoning (Evans,
Taylor II, and Neighbors)

In the 2003 Evans case, Idaho Supreme Court began to employ the terms
“type one” and “type two” to describe spot zoning:

A claim of “spot zoning” is essentially an
argument the change in zoning is not in accord with the
comprehensive plan. See Price, 131 Idaho at 432, 958
P.2d at 589. There are two types of “spot zoning.”
Dawson Enter., Inc. v. Blaine County, 98 Idaho 506, 514,
567 P.2d 1257, 1265 (1977). Type one spot zoning may
simply refer to a rezoning of property for a use prohibited
by the original zoning classification. The test for whether
such a zone reclassification is valid is whether the zone
change is in accord with the comprehensive plan. Type
two spot zoning refers to a zone change that singles out a
parcel of land for use inconsistent with the permitted use
in the rest of the zoning district for the benefit of an
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individual property owner. 1d. at 515, 567 P.2d at 1266.
This latter type of spot zoning is invalid. Id.

Evans v. Teton Cnty., 139 Idaho 71, 76-77, 73 P.3d 84, 89-90 (2003) (Kidwell, J.).

The type one / type two terminology was employed again in the 2009 Taylor
Il case:

In Evans, this Court clarified that there are two types of
spot zoning. The first type, referred to as type one spot
zoning, “may simply refer to a rezoning of property for a
use prohibited by the original zoning classification.” 1d.
“The test for whether [type one spot zoning] is valid is
whether the zone change is in accord with the
comprehensive plan.” 1d. at 77, 73 P.3d at 90. “[T]he
question of whether a zoning ordinance is ‘in accordance
with’ the comprehensive plan is a factual question which
can be overturned only where the factual findings are
clearly erroneous.” Friends of Farm to Market v. Valley
County, 137 Idaho 192, 200, 46 P.3d 9, 17 (2002). The
second type, referred to as type two spot zoning, “refers
to a zone change that singles out a parcel of land for use
inconsistent with the permitted use in the rest of the
zoning district for the benefit of an individual property
owner.” Id.

Taylor v. Canyon Cnty. Bd. of Comm rs (“Taylor 11”’), 147 Idaho 424, 436, 210 P.3d
532, 544 (2009) (Burdick, J.)) (emphasis added).

It seems that in Evans and Taylor 11, the Court is essentially using the terms
“type one” and “type two” for what the Dawson and Taylor | Court called
“descriptive” and “normative.”

Both Evans and Taylor Il say that “type one” spot zoning s refers to a rezone
that allows “a use prohibited by the original zoning classification.” That sounds like
the descriptive meaning of spot zoning—which is not illegal and does not have any
special test associated with it (other than the standard requirement that the rezone is
in conformance with the comprehensive plan). In contrast, a claim of type two spot
zoning requires examination that goes beyond mere conformity with the
comprehensive plan. It requires a subjective analysis of whether the rezone, although
not in violation of the comprehensive plan, is nonetheless entirely out-of-character
with the surrounding area and for no good reason other than to benefit the rezone
applicant.

In Neighbors for the Preservation of the Big and Little Creek Community v.
Bd. of Cnty. Comm 'rs of Payette Cnty., 159 Idaho 182, 358 P.3d 67 (“Neighbors”)
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(2015) (Horton, J.), the Court again employed the type one / type two analysis. The
Court affirmed Payette County’s up-zone of agricultural land to industrial in order to
facilitate a nuclear power plant. In doing so, it found that the rezone was neither a
type one nor a type two illegal spot zone.

Thus, the Court has clearly settled on the type one / type two analysis. The
analysis begins by assessing whether the rezone is in accord with the comprehensive
plan. In Neighbors, the Court adopted a rather deferential approach to that
determination. Essentially the Court said that all that is required to meet the type one
test is that the comprehensive plan be amended to prior to the rezone to say that the
use is permissible. The Neighbors Court was not troubled by the fact that county’s
comprehensive planning did not actually engage in any real “planning” for nuclear
power plants, but rather stated that energy projects could be proposed more or less
anywhere and would then be evaluated on a case-by-case basis at the time of zoning.

The type two analysis in Neighbors was also deferential. The Court observed
that the county justified its decision because there were five other industrial uses
within five miles of the rezoned land (CAFOs and a landfill). That was enough to
convince the Court that the County had not singled out this property for special and
Inconsistent treatment.

B. Conditional use permits (aka special use permits)
1)) Overview

Idaho Code Section 67-6512(a) authorizes, but does not require, local
jurisdictions to include provisions for the issuance of special or conditional use
permits. These terms are synonymous*!; some localities issue what they call
conditional use permits, others call them special use permits. We will generally refer
to them as conditional use permits.

Essentially, a conditional use is one that is not outright allowed within a zone,
but is allowed only if certain conditions specified in the ordinance are met. The
statute authorizes issuance of such permits “if the proposed use is conditionally
permitted by the terms of the ordinance, subject to conditions pursuant to specific
provisions of the ordinance, subject to the ability of political subdivisions, including
school districts, to provide services for the proposed use, and when it is not in
conflict with the plan.” Idaho Code § 67-6512(a).

Thus, the substantive standards for determining the validity of an action on a
conditional use permit are: (1) the use must be conditionally permitted by the

#1 Idaho Code § 67-6512(a) (“each governing board may provide [for] . . . special or
conditional use permits”); Taylor v. Canyon Cnty. Bd. of Commrs, 147 ldaho 424, 436, 210 P.3d
532, 544 (2009) (“Although Canyon County employs the term ‘conditional use permit’ rather than
‘special use permit,” the two can be used synonymously.”).
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ordinance; (2) the permit must be judged based on specific provisions of the
ordinance; (3) the approval is subject to the ability of political subdivisions to
provide services; and (4) the proposed use must not be in conflict with the plan.

These standards raise several questions. First, issues may arise when a
proposed use is not specifically listed in the zoning ordinance. This is usually
addressed by review of the ordinance to determine whether the proposed use is
similar to other uses that are conditionally permitted. If so, a conditional use permit
may be issued.

Second, questions may arise about whether the criteria the jurisdiction uses are
sufficiently “specific” to support issuance or denial of a conditional use permit. The
reason for the specificity requirement is to promote uniform action on permits and
prevent the differential treatment of similarly situated property owners.

Third, an unanswered question is whether it is mandatory for the local
jurisdiction to address the ability to provide services and conflict with the plan as part
of the decision. Local ordinances do not necessarily address these criteria as part of
their conditional use ordinances.

Notice and hearing requirements apply to special permit applications. ldaho
Code 8§ 67-6512(b) and (c) (which incorporate by reference further hearing
requirements in Idaho Code § 67-6509). At least one public hearing must be held
prior to issuance of the permit. The jurisdiction must give at least 15 days’ notice in
the official newspaper or paper of general circulation. Notice may also be given as a
public service announcement on radio, television or other newspapers. Notice must
be posted on the property at least one week before the hearing. The jurisdiction must
also provide notice to property owners within 300 feet of the external boundaries of
the project and any other persons the planning and zoning commission determines are
substantially impacted. The jurisdiction may adopt an ordinance offering alternative
forms of notice if notice is required to more than 200 property owners. Publication
of a display advertisement four inches by two columns in the official newspaper at
least 15 days before the hearing is deemed to be adequate notice. Note that a
“material change” in the application requires notice of the change and another public
hearing concerning the matter. Idaho Code § 67-6509(a). Although the statute does
not say so expressly, this may imply that a new hearing is required in the event of any
amendment to the conditional use permit granted after issuance, such an extension of
deadlines.

LLUPA authorizes the imposition of conditions on conditional use permits,
including, but not limited to conditions to accomplish the following:

Minimizing adverse impact on other development;
Controlling the sequence and timing of development;
Controlling the duration of development;
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Assuring that development is properly maintained;
Designating the exact location and nature of
development;

Requiring the provision for on-site or off-site public
facilities or services;

Requiring more restrictive standards than those generally
required in an ordinance;

Requiring mitigation of effects of the proposed
development upon service delivery by any political
subdivision, including school districts, providing services
within the planning jurisdiction.

Idaho Code § 67-6512(d).

The statute permits the jurisdiction to require studies “of the social, economic,
fiscal, and environmental effects of the proposed special use.” The issuance of a
conditional use permit does not create a binding precedent to grant other conditional
use permits. The permit is not transferable to another property. Idaho Code 8§ 67-
6512(e). Denial of a conditional use permit may be subject to a regulatory taking
analysis pursuant to Idaho Code § 67-8003. Idaho Code 88 67-6512(a) and
67-6535(3).

) Standards for permit approval

Depending on the type of permit applied for, both LLUPA and the applicable
local ordinance may provide criteria for the approval of the permit. For example,
LLUPA states the following about the granting of conditional use permits.

A special use permit may be granted to an applicant if the
proposed use is conditionally permitted by the terms of
the ordinance, subject to conditions pursuant to specific
provisions of the ordinance, subject to the ability of
political subdivisions, including school districts, to
provide services for the proposed use, and when it is not
in conflict with the plan.

Idaho Code 8§ 67-6512(a).

This section would appear to require that any local conditional use ordinance
contain specific criteria for imposing conditions on the permit, as well as potentially
imposing additional criteria regarding the ability to provide services and absence of
conflict with the comprehensive plan.

Typical conditional use ordinances offer similar criteria, including consistency
with the comprehensive plan, compatibility with neighboring uses, absence of an
excessive burden on the transportation system, and the sufficient size of the site to
accommodate the use and all yards, open space, etc. See Boise City Code Section
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11-06-04.13. Ordinances often include specific criteria for specific kinds of
conditional uses. E.g., Boise City Code Section 11-06.

Under LLUPA, the ultimate decision must be “based upon standards and
criteria which shall be set forth in the comprehensive plan, zoning ordinance or other
appropriate ordinance or regulation of the city or county.” Idaho Code § 67-6535(1).

LLUPA contains analogous standards pertinent to development agreements,
Idaho Code § 67-6511A, planned unit developments, Idaho Code § 67-6515,
variances, Idaho Code 8 67-6516, and emergency ordinances and moratoria, ldaho
Code § 67-6523.

3) The conditions may not waive or postpone a
prerequisite under the ordinance.

Conditional use permits routinely include conditions requiring the applicant to
take further steps. There is nothing wrong in that; that is the whole idea of a
conditional use permit. However, the conditioning process may not be used to delay
compliance with prerequisites to the conditional use permit application.

In Fischer v. City of Ketchum, 141 Idaho 349, 109 P.3d 1091 (2005), the City
of Ketchum issued a conditional use permit in connection with the construction of a
four-story duplex located in an avalanche zone. The approval was conditioned on a
requirement that the applicant secure certification of an avalanche attenuation device
by a licensed engineer, subject to approval by the city’s staff. The Court struck down
the city’s action, because the city’s zoning ordinance expressly required that the
engineering design occur before application for the conditional use permit and that its
adequacy be evaluated by the planning and zoning commission.

The Court’s opinion does not mention the harmless error provision in Idaho
Code 8 67-5279(4). In any event, the Court found the violation significant because it
deprived the public of an opportunity to comment on the adequacy of the avalanche
protection features, which the Court said was a violation of LLUPA’s requirement
for a public hearing, Idaho Code 8 67-6512(b). It also violated LLUPA, said the
Court, because it deferred a non-ministerial function (review of the engineer’s
certificate) to staff.

The Court gave short shrift to the applicant’s practical argument that it should
be allowed to postpone the expense of hiring an engineer until after it has secured the
conditional use permit, citing the Court’s rejection of a similar argument in Daley v.
Blaine Cnty., 108 Idaho 614, 701 P.2d 234 (1985).

The message to applicants for zoning approvals is clear: Read the ordinance
and follow it with the utmost in punctilio. If the commission offers some slack, do
not take it.
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4 Conditions attached to a conditional use permit may
be modified.

The case of Chambers v. Kootenai Cnty. Bd. of Comm ’rs, 125 ldaho 115, 867
P.2d 989 (1994), dealt with the question of whether conditions attached to a
conditional use permit are permanently locked in or whether they may be modified.
In this case, the holder of the conditional use permit for a baseball field sought to
modify the conditions to allow night lighting and a later closing time. Neighboring
landowners contended that the county was without authority to change the conditions
or, in the alternative, could change them only on the basis of changed circumstances.
The Court found that the county had authority to issue a new permit which
effectively relaxed the conditions in the original permit, irrespective of whether
circumstances had changed. Chambers, 125 Idaho at 117, 867 P.2d at 991.

The decision contains the broad statement that “[t]here is no indication in the
statute [LLUPA] that once a conditional use permit is granted the conditions upon
which it was granted cannot be changed or deleted.” Chambers, 125 Idaho at 117,
867 P.2d at 991. However, this case dealt only with a request for modification by the
holder of the permit. The authors are not aware of any case dealing with the
unilateral modification of conditions in a permit, where the changes are were
opposed by the holder. We presume that such a unilateral change would be
impermissible unless, perhaps, the right to change the conditions was set out among
the original conditions.

C. Planned unit developments

LLUPA expressly authorizes cities and counties to adopt ordinances to
encourage planned unit developments (“PUDs”). Idaho Code § 67-6515. PUDs have
been around for decades. They reflect the recognition that land use planning needs to
be more flexible that the original Euclidian approach:*?

The planned unit development, in contrast to Euclidian
zoning which divides a community into districts and
explicitly mandates certain uses, is an instrument of land
use control which permits a mixture of land uses on the
same tract . . . .

The planned unit development technique is a legislative
response to changing patterns of land development and
the demonstrated shortcomings of orthodox zoning
regulations, intended to permit greater flexibility in
development than is available under the general zoning

42 Euclidian zoning has nothing to do with Euclidian geometry. Instead, it refers to the type
of zoning approved by the U.S. Supreme Court’s seminal decision, Village of Euclid v. Amber Realty
Co., 272 U.S. 365 (1926).
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ordinance provision. Thus, the planned unit development
is essentially a mechanism which allows property owners
the option of clustering or configuring lots in a plat to
avoid development in sensitive areas, create open space,
or achieve other environmental or aesthetic amenities.

83 Am. Jur. 2d Zoning and Planning 88 396-97, at 352-54 (2003) (footnotes
omitted).

Under LLUPA’s definition, a planned development is “an area of land in
which a variety of residential, commercial, industrial, and other land uses are
provided for under single ownership and control.” Idaho Code § 67-6515.

The planned development can be a useful vessel for developers who want to
build developments that do not fit well within traditional subdivision regulations.
Planned developments offer the potential for mixed use, clustering of houses and
uses, open space protection, provision of amenities and difficult site development.
Planned developments work well for high quality designs and popular projects. The
downside of planned developments is that they require discretionary approvals and
usually do not involve black and white approval criteria. Therefore, if the
jurisdiction is inclined to turn down the application or impose difficult conditions, a
planned development becomes difficult or impossible.

The statute authorizes the governing board to adopt “requirements for
minimum area, permitted uses, ownership, common open space, utilities, density,
arrangements of land uses on a site, and permit processing.” Idaho Code § 67-6515.
Presumably, the governing board is also authorized to adopt regulations of similar
matters, such as parking, signs, and landscaping, even if they are not explicitly
enumerated.

Section 67-6515 permits processing of planned development permits
“pursuant to the procedures for processing applications for special use permits
following the notice and hearing procedures provided in Section 67-6512, Idaho
Code.” The implication is that alternate notice and hearing procedures would be
acceptable as well.

In 2003, the Legislature added that “[d]enial of a planned unit development
permit or approval of a planned unit development permit with conditions
unacceptable to the landowner may be subject to the regulatory taking analysis set
forth in Idaho Code Section 67-8003.” Idaho Code § 67-6515.

The county’s denial of an application for a PUD is subject to judicial review.*?

3 “Where an ordinance requires the granting of a planned development district application if
the applicant complies with its standards and procedures, and the city council takes upon itself to
determine whether the procedures are met, it is acting as an adjudicative body, and it is therefore
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In Johnson v. Blaine Cnty., 146 Idaho 916, 204 P.3d 1127 (2009), the Court
held that a county has the authority under LLUPA to attach conditions to a planned
unit development, just as it may do for a special use permit.

D. Overlay districts, historical districts, and design review

The U.S. Supreme Court established in Village of Euclid v. Ambler Realty Co.,
272 U.S. 365 (1926), that the purpose of zoning is broad enough to encompass such
things as aesthetics:

The concept of the public welfare is broad and inclusive
.... The values it represents are spiritual as well as
physical, aesthetic as well as monetary. It is within the
power of the legislature to determine that the community
should be beautiful as well as healthy, spacious as well as
clean, well-balanced as well as carefully patrolled.

Berman v. Parker, 348 U.S. 26, 33 (1954). The Court later noted:

The police power is not confined to elimination of filth,
stench, and unhealthy places. It is ample to lay out zones
where family values, youth values, and the blessings of
quiet seclusion and clean air make the area a sanctuary
for people.

Village of Belle Terre v. Boraas, 416 U.S. 1, 9 (1974).

The use of zoning to promote physical, aesthetic, and monetary ends, has
become commonplace. One of the most effective and widely used methods for
regulating such considerations, without having to rezone the entire city, is through
the use of overlay districts.

An overlay zone floats on top of the underlying zone and imposes additional
burdens on the developer of land within the zone. They are used to address a variety
of concerns, from aesthetics, to historical preservation, to avalanche protection, to
wildlife. LLUPA does not expressly authorize overlay districts. However, overlay
districts are generally understood to be permissible forms of zoning, so long as they
comply with statutory, common law, and constitutional requirements for land use
zoning.

When an overlay district is established, its provisions and requirements do not
replace those of the existing, underlying district. Rather, they add a new layer of
control to the underlying district or districts. The practice of using overlay districts

proper for a court to review the record before the city council to determine whether evidence has
been presented which justifies a decision to deny the application.” 83 Am. Jur. 2d Zoning and
Planning 8§ 406, at 361 (2003) (footnotes omitted).
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has arisen for various reasons, but is commonly used when a community does not
wish to alter the preexisting pattern of acceptable uses in a given district. In ldaho, as
in many other states, overlay districts have often been used in the preservation of
historical buildings and neighborhoods, though their use has certainly not been
limited to that purpose.

In these overlay districts, it is not uncommon for ordinances to prevent the
building, alteration, or demolition of structures that would change the overall,
established character of an area. To ensure that these goals are met, many cities and
counties have used a design review board to review the architectural design of
buildings or proposed changes before any permit is issued. Some cities delegate the
responsibilities of a design review board to another body, such as the city council. In
some municipalities, one body may review a certain type of proposal, while a
different body reviews another. For example, a general design review board has been
created for certain districts in the City of Boise, but the Historic Preservation
Commission reviews proposals that fall within historic districts.

The use of a review board to ensure that a proposed building is harmonious in
appearance with its neighboring buildings and its proposed location is often based on
the desire to maintain a certain degree of congruity among buildings, especially in
residential districts. Though less common, similar ordinances have also been used to
disapprove permits for buildings that would look too similar to their neighbors, to
prevent an overly monotonous appearance.

Though the Idaho Supreme Court has not directly addressed the validity of
such ordinances, many other courts have upheld decisions or restrictions relating to
the appearance or design of a proposed development. See generally Richmond Co.,
Inc. v. City of Concord, 821 A.2d 1059 (N.H. 2003) (upholding denial of site plan for
retail shopping center based on incompatibility with existing historic buildings and
architectural style); Novi v. City of Pacifica, 169 Cal. App. 3d, 215 Cal. Rptr. 439 (1%
Dist. 1985) (upholding ordinance designed to prevent monotonous appearance that
would result from proposed condominium development); Georgia Manufactured
Housing A4ss 'n v. Spalding Cnty., 148 F.3d 1304 (11th Cir. 1998) (upholding validity
of ordinance requiring a 4:12 pitch on manufactured housing in residential district).

Although courts tend to give cities wide latitude in their authority to mandate
design review, some courts have made it clear that a valid design review ordinance
“must contain workable guidelines. Too broad a discretion permits determinations
based upon whim, caprice, or subjective considerations.” Anderson v. City of
Issaquah, 70 Wash. App. 64, 81, 851 P.2d 744, 754 (1993) (citing Morristown Road
Associates v. Mayor and Common Council and Planning Bd. of Borough of
Bernardsville, 163 N.J. Super. 58, 67, 394 A.2d 157, 163 (1978)). Another court
held that a valid ordinance must impose standards capable of reasonable application
and which effectively limit and define the board’s discretion. Old Farm Road, Inc. v.
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Town of New Castle, 26 N.Y.2d 462, 259 N.E.2d 920 (1970); see 83 Am. Jur. 2d
Zoning and Planning 8155 (2003). Still, other courts have invalidated substantively
similar ordinances that did not adequately describe the process of administrative
decision or the criterion for judicial review. See Morristown Road Associates v.
Mayor and Common Council and Planning Bd. of Borough of Bernardsville, 163 N.J.
Super. 58, 394 A.2d 157 (1978). Because the design review board usually exists as a
subcommittee of the planning and zoning commission, a decision by the review
board can be appealed to that body and beyond.

E. Ground water and land use planning

In 2005, the lIdaho Legislature enacted a law requiring planning and zoning
commissions to require developers to fully utilize available surface water before
making any use of ground water.**

F. Sexually-oriented businesses

The term “sexually-oriented business” encompasses a variety of adult business
ventures that may include movie theaters, bookstores, hotels and motels, houses of
prostitution, arcades, novelty stores, video stores, cabarets, topless/bottomless bars,
and strip clubs. The terms “sexually oriented business” and “adult business” have
been summarily described by one expert in this field of the law simply as
euphemisms “for an enterprise that purveys sex in one form or another.” Jules
Gerard, Local Regulation of Adult Businesses 1 (1996). For simplicity’s sake, this
discussion will refer to these enterprises as sexually oriented businesses.

For various reasons and through various methods, state and local governing
bodies have often sought to regulate sexually oriented businesses. Because this is a
land use handbook, this discussion will focus primarily on zoning issues and
strategies, as they relate to sexually oriented businesses. However, to fully
comprehend such zoning strategies, one must have at least a superficial
understanding of peripheral laws that are either implicated or in some instances
incorporated by reference, such as the state or local obscenity laws.

Before examining the Idaho land use statutes that may apply to sexually
oriented businesses, it is important to understand the terminology to which the
statutes refer. The term “obscene” is defined by statute as “any matter:

(A)  “Obscene” material means any matter:

(1)  which the average person, applying contemporary
community standards, would find, when considered as a
whole, appeals to the prurient interest; and

4 House Bill 281, 2005 Idaho Sess. Laws, ch. 338 (codified at Idaho Code § 67-6537(1) and
(2)). See discussion in Water Law Handbook.
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(2)  which depicts or describes patently offensive
representations or descriptions of :
(a) ultimate sexual acts, normal or
perverted, actual or simulated; or
(b) masturbation, excretory functions, or
lewd exhibition of the genitals or genital
area.

Idaho Code 8§ 18-4101(A)(1)-(2)(b). The statutory definition then explicitly exempts
from its purview any matter which, “when considered as a whole, and in the context
in which it is used, possesses serious literary, artistic, political or scientific value.”
Idaho Code 8§ 18-4101(A)(1)-(2)(b). The “prurient interest” is defined as “shameful
or morbid interest in nudity, sex, or excretion, which goes substantially beyond
customary limits of candor in description or representation of such matters.” Idaho
Code § 18-4101(B). Additionally, the statutory definition observes that if the
material is intended for a particular audience or group, the “appeal of the subject
matter shall be judged with reference to such audience or group.” Idaho Code § 18-

4101(B).

In the absence of local regulation, which may set higher or lower limitations,
Idaho statute prohibits the operation of any store, shop or business, which sells or
rents “obscene” materials “within twenty-five hundred (2500) feet of any school,
church, or place of worship measured in a straight line to the nearest entrance to the
premises.” Idaho Code § 67-6533(a).

Also expressly prohibited from operating within twenty-five hundred (2500)
feet of any school, church, or place of worship is any store, shop or business which
sells or rents any materials described in Idaho Code Section 18-1515 as considered
harmful to minors, “where such materials constitute ten percent (10%) or more of the
printed materials held for sale or rent[al].” Idaho Code § 67-6533(b). Materials
“harmful to minors” are enumerated by statute as including, among other things,
visual or literary depictions of nudity, sexual conduct or sado-masochistic abuse, but
are broad enough to include “any other material harmful to minors.” Idaho Code §
18-1515(1)(a)-(c).

Because “[e]xpressive materials, including motion pictures, are presumptively
entitled to First Amendment protection,” it is not always easy to identify obscene
materials or materials harmful to minors. Video Software Dealers Ass 'n v. City of
Oklahoma City, 6 F. Supp. 2d 1292, 1296 (W.D. Okla. 1997) (citing Fort Wayne
Books, Inc. v. Indiana, 489 U.S. 46 (1989)). In most situations, an adversarial
hearing must take place before materials are condemned as obscene. Chapman v.
California, 405 U.S. 1020 (1972) (citing Lee Art Theatre, Inc. v. Virginia, 392 U.S.
636 (1968)). When the issue is brought before a court, sexually explicit books,
magazines, and videos may fall under the First Amendment’s freedom of speech and
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press protections. The U.S. Supreme Court has even acknowledged that erotic nude
dancing falls “within the outer ambit” of the First Amendment’s protections. See
Barnes v. Glen Theatre, Inc., 501 U.S. 560, 565-66 (1991); Schad v. Mount Ephraim,
452 U.S. 61, 66 (1981).

While recognizing the potentially constitutionally protected nature of the
material and activities disseminated by sexually oriented businesses, many
municipalities have chosen to enact ordinances similar to the Idaho statute, requiring
minimum distances between sexually oriented businesses and churches, schools, or
other sexually oriented businesses. Other municipalities have chosen to concentrate
the sexually oriented businesses into one geographic area, creating what some have
referred to as a “red-light district.” Patricia C. Tisdale, Regulating Sexually Oriented
Businesses in Small Towns: Practical Tips and Preventative Medicine, 29-Oct Colo.
Law. 85 (2000). Some small towns may prefer a combination of these two
approaches. Patricia C. Tisdale, Regulating Sexually Oriented Businesses in Small
Towns: Practical Tips and Preventative Medicine, 29-Oct Colo. Law. 85 (2000).

The U.S. Supreme Court has made it clear that treating sexually oriented
businesses differently than other businesses does not violate the First Amendment, so
long as the government’s motivation is not to suppress protected speech, but is to
protect the community from negative secondary effects. See Renton v. Playtime
Theatres, Inc., 475 U.S. 41, 46 (1986); Young v. American Mini Theatres, Inc., 427
U.S. 50 (1976). Itis well settled that reasonable time, place, and manner regulations,
such as the default distance requirements found in Idaho statute, will be upheld, so
long as they are designed to serve a substantial governmental interest and do not
unreasonably limit alternative avenues of communication. City of Renton v. Playtime
Theatres, Inc., 475 U.S. 41, 46 (1986).

Time, place, and manner regulations generally are permissible because they
are “content neutral,” in that they are not directed at suppressing speech because of
its content. Rather, such regulations are intended to prevent the negative secondary
effects associated with peripherally speech-related businesses. Laws that regulate or
prohibit speech based on its content are impermissible prior restraints. For that
reason, regulatory attempts to require licensing of sexually oriented businesses based
on the content of their goods or services have been commonly challenged. Content-
based regulations are presumptively invalid. R.A.V. v. City of St. Paul, 505 U.S. 377,
381 (1992); Ashcroft v. American Civil Liberties Union, 535 U.S. 564, 591 (2002)
(Kennedy J. concurring). Such regulations are only constitutional if they promote a
“compelling interest” and use “the least restrictive means to further articulated
interest.” Sable Communications of California, Inc. v. FCC, 492 U.S. 115, 126
(1989). There are certain categories of speech, such as child pornography, that lie
outside the protections of the First Amendment and thus can be prohibited by
content-based regulation without fear of successful constitutional challenge.
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The United States Supreme Court has defined a content neutral regulation as
one whose “justifications for regulation have nothing to do with content, i.e., the
desire to suppress crime has nothing to do with the actual films being shown inside
the adult movie theaters . .. .” Boos v. Barry, 485 U.S. 312 (1998). The Supreme
Court upheld a regulation banning all public nudity in City of Erie v. PAP’s A.M.,
529 U.S. 277 (2000), finding that the regulation did not target nudity containing a
particular message, rather, it banned all public nudity, regardless of whether that
nudity was expressive in nature, and was aimed at fighting the negative secondary
effects associated with public nudity.

In Erie, the Court acknowledged that even content neutral regulations will
often have incidental impacts on expression that is otherwise protected by the First
Amendment. Erie at 293; see also Schad v. Mount Ephraim, 452 U.S. 61, 65 (1981).
Because of that impact, a regulation must satisfy the four-part test of United States v.
O 'Brien, 391 U.S. 367 (1968), to be held not to violate the First Amendment. Under
O’Brien, a content neutral regulation is justified despite its incidental impact on First
Amendment interests if: (1) the ordinance is enacted within the constitutional power
of the government entity; (2) it furthers an important or substantial government
interest; (3) the government interest is unrelated to the suppression of free
expression; and (4) the incidental restriction is no greater than is essential to the
furtherance of the government interest. The Court held that E7ie’s ban on all public
nudity passed the O Brien test, and that the resulting incidental impact — the dancers
had to wear “pasties and G-strings” — had only a “minimal effect on the erotic
message” of nude dancing. City of Erie v. PAP’s A.M., 529 U.S. 277, 294 (2000).

In Nite Moves Entertainment, Inc., v. City of Boise, 153 F. Supp. 2d 1198
(2001), the United States District Court, for the District of Idaho, held that while it is
clear that “a city may go farther than the City of Erie and require more than just the
wearing of pasties and a G-string,” Boise City’s ordinance banning what the court
described as “anything more revealing than short shorts and a modest bikini top”
burdened more speech than was “necessary to further the government’s legitimate
interests,” and was ‘““substantially broader than necessary to achieve the government’s
interest.” Nite Moves at 1210 (quoting Ward v. Rock Against Racism, 491 U.S. 781,
800 (1989)).

When using content neutral time, place, and manner regulations, government
entities should also be careful not to zone sexually oriented businesses out of town
entirely. To ensure alterative avenues of communication, the Supreme Court
explained that municipalities must “refrain from effectively denying . . . a reasonable
opportunity to open and operate” a sexually oriented business. City of Renton v.
Playtime Theatres, Inc., 475 U.S. 41, 46 (1986). This can easily happen when, for
example, a small town requires that relatively large distances separate sexually
oriented businesses from churches, schools, or each other. These requirements may
effectively leave no space for a sexually oriented business to locate.
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In determining how much available land space is enough, a raw percentage
number may be deceiving. While five percent in a large city may be more than
sufficient, five percent in a small town with very little commercial zoning may be
minuscule. A trend in the law seems to be focusing more on how many sites are
available to be improved, developed, or otherwise occupied by a sexually oriented
business, rather than an unhelpful general percentage of available land. See City of
Renton v. Playtime Theatres, Inc., 475 U.S. 41, 46-48 (1986); See also, Walnut
Properties, Inc. v. City of Whittier, 861 F.2d 1102, 1108-1109 (9th Cir. 1988).

While it is important to leave sufficient space available for sexually oriented
businesses to operate, some courts have determined that it is irrelevant that the only
available relocation sites might result in lost profits, higher overhead costs, or even
prove commercially unfeasible. Woodall v. City of El Paso (“Woodall 1I11”), 49 F.3d
1120, 1125 (5th Cir. 1995); Woodall v. City of El Paso (“Woodall 11’), 959 F.2d
1305 (5th Cir. 1992), amending Woodall v. City of El Paso (“Woodall I”), 950 F.2d
255 (5th Cir. 1992). However, the Ninth Circuit has treated the question differently.
In its decision regarding Topanga Press, Inc. v. City of Los Angeles, 989 F.2d 1524
(9th Cir. 1993), cert. denied 114 S. Ct. 1537 (1994), the Ninth Circuit created a series
of considerations for courts when determining if alternative sites were available.
Some of these considerations include whether the sites will ever be available to an
actual business, whether they are reasonably accessible to the public, and whether
they have a proper infrastructure of sidewalks, roads, and lighting. Topanga Press at
1531.

While the law governing the regulation of sexually oriented businesses is still
evolving, there are steps a municipality that wishes to enact or amend its regulations
can take immediately to more fully ensure that its laws are valid and constitutional.
An important step is to seek out similar municipalities in the region whose laws have
been challenged and upheld in court, and consider how such laws and ordinances
might apply if passed in the municipality in question. Further, a municipality should
carefully consider its unique characteristics that might have an effect on how the
legislation should be written, such as the availability of commercial and industrial
zones and the perceived secondary effects the regulation is designed to prevent.

In the legislative process, a municipality should be able show that it had pure
motives in passing the ordinance, that is, that it was seeking to combat secondary
negative effects, and not expressive conduct. It should also be able to show that it
had a valid, reasonable basis for enacting the various provisions it enacted. While it
Is important for each municipality to carefully research and consider the potential
secondary effects that sexually oriented businesses will have on their particular
community, the U.S. Supreme Court has stated clearly that municipalities need not
perform their own, expensive studies, whether in the planning or litigation stages, to
prove that negative secondary effects result from the proliferation of sexually
oriented businesses. Renton v. Playtime Theatres, Inc., 475 U.S. 41, 51-52 (1986).
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In Renton, a sexually oriented business challenged its city’s reliance on studies from
another city, when Renton chose to respond differently to those effects than the city
that originally performed the studies. In summary, the Court explained that cities
“must be allowed a reasonable opportunity to experiment with solutions to
admittedly serious problems.” Renton v. Playtime Theatres, Inc., 475 U.S. 41, 52
(1986), citing Young v. American Mini Theatres, Inc., 427 U.S. 50, 71 (1976).

G. Right To Farm Act

The Idaho Right to Farm Act was enacted in 1981 and has been extensively
amended. 1981 Idaho Sess. Laws, ch. 177 (codified, as amended, at Idaho Code
8§ 22-4501 to 22-4506).

In addition, LLUPA protects agricultural operations from ordinances or
resolutions that “[deprive] any owner of full and complete use of agricultural land for
production of any agricultural product.” Idaho Code § 67-6529. However, this
section is not a carte blanche exemption from land use regulation. Olson v. Ada
Cnty., 105 Idaho 18, 665 P.2d 717 (1983).

In a 2002 case, the ldaho Supreme Court explained the basis of the Right To
Farm Act:

The Right to Farm Act . . . seeks to reduce the loss of
agricultural operations by limiting the circumstances
whereby the operations may deemed a nuisance. The Act
protects existing agricultural operations from being
declared a nuisance so long as the operation is not
improper or negligent. The Act prevents the adoption of
ordinances or resolutions declaring as a nuisance any
agricultural operations operated in accordance with
generally recognized agricultural practices.

Whitted v. Canyon Cnty. Bd. of Comm 'rs, 137 Idaho 118, 124, 44 P.3d 1173, 1179
(2002) (citations to statute omitted).

In Whitted, the Court concluded that a subdivision for four new homes in a
farming area did not violate the Right To Farm Act. The Court noted that the county
had required the developer to include Right To Farm marketing disclosures and to
impose deed restrictions “to prevent change to the character of the surrounding area.”
Whitted, 137 Idaho at 120, 44 P.3d at 1175. (It is unclear how a deed restriction on a
dwelling site could prevent change to the character of the surrounding area.) The
Court did not say whether the subdivision would have complied with the Act in the
absence of these limitations.

In McVicars v. Christensen, 156 Idaho 58, 320 P.3d 948 (2014) (Burdick,
C.J.), the Court which seems to say that the Right to Farm Act only applies if there is
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a change in the surrounding neighborhood. In other words, it only applies when
urban growth “comes to the nuisance.” On the other hand, this case focused on
section 22-4503, and does not address section 22-4504 at all. On its face, section 22-
4504 is not limited to “coming to the nuisance” scenario.

H. CAFOs

LLUPA requires every county to adopt an ordinance addressing the approval
and siting of confined animal feeding operations (also known as concentrated animal
feeding operations or “CAFOs”). Idaho Code § 67-6529(2). This CAFO siting
authority was enacted in 2000. 2000 Idaho Sess. Laws, ch. 217. It was amended in
2003 to make the adoption of local CAFO ordinances mandatory. 2003 Idaho Sess.
Laws, ch. 297.

The Act mandates a public hearing prior to any CAFO siting decision.
However, the Act contains a unique standing provision limiting public testimony to
members of the public whose primary residence lies within one mile of the proposed
site.

L. Group homes

LLUPA also has specific provisions addressing the location of group homes
for persons with physical or mental handicaps, Idaho Code 8§ 67-6530 through 67-
6532.

J. Nonconforming uses (grandfathering of pre-existing uses)

A “preexisting nonconforming use” is a use of land that lawfully existed prior
to the enactment of a zoning ordinance and is maintained after the effective date of
the ordinance. Baxter v. City of Preston, 115 ldaho 607, 608, 768 P.2d 1340, 1341
(1989). The owner of a lawful nonconforming use has the right to continue in that
use despite the subsequent enactment of conflicting zoning ordinances. Glengary-
Gamlin Protective Ass 'n v. Bird, 106 Idaho 84, 89, 675 P.2d 344, 349 (Ct. App.
1983) (Burnett, J.). Indeed, the maintenance of the existing use (without expansion)
is constitutionally protected. Taylor v. Bd. of Cnty. Comm 'rs, Cnty. of Bonner
(“Taylor 1), 124 Idaho 392, 397, 860 P.2d 8, 13 (Ct. App. 1993) (Swanstrom, J.)
(citing O ’Connor v. City of Moscow, 69 Idaho 37, 202 P.2d 401 (1949). This right is
different from a variance, in that the nonconforming use existed prior to enactment of
the prohibiting regulations. By contrast, a variance is sought to allow an otherwise
prohibited use to continue despite its noncompliance with zoning regulations.

The Idaho Supreme Court has recognized that the right to continue a
nonconforming use derives from the due process clauses of both state and federal
constitutions. Glengary, 106 Idaho at 89-90, 675 P.2d at 348-49; see also O Connor
v. City of Moscow, 69 Idaho 37, 202 P.2d 401 (1949). However, the Court explained
that such right does not extend beyond the purpose of protecting an owner from
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abrupt termination of what had been a lawful activity or condition on the property.

“Nonconforming uses have no inherent right to be extended or enlarged.” Glengary,
106 Idaho at 90, 675 P.2d at 350.

While nonconforming uses are protected from abrupt termination, they have
no inherent right to be extended or enlarged. Glengary, 106 Idaho at 90, 675 P.2d at
350. If a nonconforming use expands in violation of a valid zoning ordinance, the
Idaho Court of Appeals has held that the owner of the nonconforming use may lose
the “grandfathered” right he sought to expand. Taylor v. Bd. of Cnty. Comm 'rs, Cnty.
of Bonner (“Taylor 1), 124 Idaho 392, 397, 860 P.2d 8, 13 (Ct. App. 1993)
(Swanstrom, J.) (citing Baxter v. City of Preston, 115 Idaho 607, 609, 768 P.2d 1340,
1342 (1989). This limitation follows from the general purpose stated by the Idaho
Supreme Court that “the continuation of nonconforming uses is designed to avoid the
Imposition of hardship on the owner of the property but eventually the
nonconforming use is to be eliminated.” Cole-Collister Fire Protection Dist. v. City
of Boise, 93 Idaho 558, 561, 468 P.2d 290, 293 n.3 (1970) (citing 8A McQuillin, Law
of Municipal Corporations, § 25.183, at 16-18 (1965)).

In Baxter, a farmer converted a field formerly use to graze cattle during only
non-winter months into a year-round feedlot, installing a portable manger and a new
shed on the property. Such changes produced an increase in accumulated manure,
which annoyed neighboring residents. The Court explained that in determining
whether a nonconforming use has expanded the dispositive factor “is not into which
general classification a use can be pigeonholed, but the character of the particular
use. Otherwise, a property owner in an ‘industrial’ zone manufacturing thumbtacks
could thereafter produce automobiles solely on the basis that both are industrial
endeavors.” Baxter v. City of Preston, 115 Idaho 607, 609, 768 P.2d 1340, 1342
(1989). The Court concluded that these changes were a change in character and were
properly found by the trial court to be an expansion and enlargement of the farmer’s
nonconforming use. Baxter v. City of Preston, 115 Idaho 607, 610-11, 768 P.2d
1340, 1343-44 (1989).

On the other hand, the reasonable substitution of more modern facilities for
obsolescent equipment does not constitute an enlargement or extension. Such was
the case when an asphalt plant was modernized, and one of the rock crushing
facilities was moved to a new location at the site. Gordon Paving Co. v. Blaine Cnty.
Bd. of Cnty. Comm 'rs, 98 Idaho 730, 732, 572 P.2d 164, 166 (1977). Evidence that
the changes resulted in increased output by the plant was insufficient to prove
enlargement or extension when both operating time and environmental impact on the
area were substantially reduced despite the increased volume of output. Gordon
Paving Co. v. Blaine Cnty. Bd. of Cnty. Comm 'rs, 98 ldaho 730, 732, 572 P.2d 164,
166 (1977).
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Is a use that still being developed considered an “existing” non-conforming
use? In City of Lewiston v. Bergamo, 119 ldaho 221, 224, 804 P.2d 1352, 1355 (Ct.
App. 1990), the Court grappled with this question. The Bergamos were in the
process of developing a mobile home park on land they owned in unincorporated Nez
Perce County. They also had plans to construct an automobile repair shop and
salvage yard on the property. The City of Lewiston annexed the property, over the
Bergamos’ objection, and zoned it low density residential. The Court of Appeals
affirmed the trial court’s determination that mobile home park was an existing non-
conforming use, but the other developments were not. The Court of Appeals found
that “they had not made substantial expenditures or committed themselves, to their
substantial disadvantage, in reliance on the preexisting zoning of their land.”
Bergamo, 119 Idaho at 225, 804 P.2d at 1356. From this it is clear that the business
did not necessarily have to be up and running in order to qualify. It would have
sufficed if the Bergamos had been able to demonstrate that they had made a
substantial investment in reliance.

In 1999, the Idaho Legislature passed Idaho Code 8§ 67-6538, giving statutory
criteria for the continuation of non-conforming uses. This code provides that no city
or county may deprive an owner of “the right to use improvements on private
property for their designed purpose, based solely on the nonuse of the improvements
for their designed purpose for a period of ten (10) years or less.” Idaho Code § 67-
6538(1). If such nonuse continues for a period of one (1) year or longer, the city or
county may, in writing, require the owner to declare his intention regarding the
continued nonuse of the improvements. The owner must respond with twenty-eight
(28) days of receipt of the request. To continue the nonuse, the owner shall “notify
the city or county in writing of his intention and shall post the property with notice of
his intent to continue the nonuse of the improvements.” Idaho Code § 67-6538(2).
The owner must “also publish notice of his intent to continue nonuse in a newspaper
of general circulation in the county where the property is located.” Idaho Code § 67-
6538(2). If the owner complies with these requirements, his right to use such
improvements for their designed purpose shall continue, “notwithstanding any
change in the zoning of the property.” ldaho Code § 67-6538(2). The code also
provides that the property owner may elect to withdraw the use, by filing an affidavit
of withdrawn use with the clerk of the city or county. If such action is taken, the
owner is deemed to have “abandoned any grandfather right to the prior use of the
property.” Idaho Code § 67-6538(3).

The aforementioned code section does not prohibit municipalities from
“passing or enforcing any other law or ordinance for the protection of the public
health, safety and welfare.” Idaho Code § 67-6538(5). This right to pass and enforce
laws for the protection of the public health, safety and welfare is often referred to as
the police power. The ldaho Supreme Court also made this exception to the rules
surrounding nonconforming use clear when it indicated that the rights associated with
due process do “not absolutely prevent the county from exercising its police power,
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even though the exercise may affect the preexisting use of property.” Heck v.
Comm’rs of Canyon Cnty., 123 Idaho 826, 829, 853 P.2d 571, 574 (1993) (citing
Queenside Hills Realty Co. v. Sazl, 328 U.S. 80 (1946)). The Court further clarified,
quoting the U.S. Supreme Court, “in no case does the owner of property acquire
immunity against exercise of the police power because [the owner] constructed it in
full compliance with the existing laws. The police power is one of the least limitable
of governmental powers, and in its operation often cuts down property rights.”
Queenside Hills Realty Co. v. Sazl, 328 U.S. 80, 82-83 (1946).

The municipality’s zoning of the annexed lands must respect and allow
existing non-conforming uses. Boise City v. Blaser, 98 Idaho 789, 791, 572 P.2d
892, 894 (1977). The non-conforming use must be one that actually exists, however.
The municipality may bar a use for which the county had issued a permit if the use is
“merely contemplated” rather than actually in existence—even when preliminary
work, such as site preparation, has started. Blaser, 98 Idaho at 791, 572 P.2d at 894.

K. Variances

Consistent with Constitutional requirements for a valid zoning ordinance,
LLUPA requires that each zoning ordinance provide for variances. The statute
defines a variance as “a modification of the bulk and placement requirements of the
ordinance as to lot size, lot coverage, width, depth, front yard, rear yard, setbacks,
parking space, height of buildings, or other ordinance provision affecting the size or
shape of a structure or the placement of the structure upon lots, or the size of lots.”
Idaho Code § 67-6516.

Section 67-6516 continues: “A variance shall not be considered a right or
special privilege, but may be granted to an applicant only upon a showing of undue
hardship because of characteristics of the site and that the variance is not in conflict
with the public interest.” In City of Burley v. McCaslin Lumber Co., 107 Idaho 906,
693 P.2d 1108 (1984), the Court of Appeals overturned a variance approval on the
ground that the circumstances justifying the variance were not “peculiar” to the
property at issue under the terms of the ordinance. The applicant had sought a
variance to increase the density of a project from a duplex to a triplex to make the
project economically feasible.

Prior to granting a variance, the jurisdiction must provide adjoining
landowners with notice and an opportunity to be heard. City of Burley v. McCaslin
Lumber Co., 107 Idaho 906, 693 P.2d 1108 (1984); see Gay v. Cnty. Comm rs of
Bonneville Cnty., 103 lIdaho 626, 651 P.2d 560 (Ct. App. 1982) (holding that
variances are subject to notice and hearing requirements).

In Burns Holdings, LLC v. Teton Cnty. Bd. of Comm 'rs (“Burns Holdings 117),
152 Idaho 440, 272 P.3d 412 (2012) (Eismann, J.), the Court held a variance is the
only means by which cities and counties may grant relief from bulk and height
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restrictions and that such relief could not be provided by conditions in a conditional
use permit. The proposed project was a concrete batch plant located in Teton County
within the City of Driggs’s area of city impact. The county first granted an
application to change the zoning to accommodate the batch plant. Thereafter, Burns
Holdings applied for a conditional use permit to exceed the height limitation or the
new zone. The county denied the application, and Burns Holdings appealed to
district court. In something of an afterthought, the county defended its denial on the
basis that the city’s ordinance (applied by the county) which authorized height
variances through the conditional use process was unlawful. The ldaho Supreme
Court agreed.

The Legislature responded in the same year by amending LLUPA to expressly
provide that conditional use permits may contain conditions granting exceptions or
waivers of standards. Idaho Code § 67-6512(f).
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5. TRANSFERABLE DEVELOPMENT RIGHTS (“TDRS”)

Idaho Code Section 67-6515A authorizes local ordinances creating
transferable development rights (“TDRs”). The idea is to set up a marketplace to
allow and encourage the sale of development rights from areas the local government
wants to be protected, and their transfer to areas the government views as more
appropriate for development. Private parties may purchase development rights from
areas that cities or counties want to preserve as open space, wildlife habitat,
agricultural areas, etc. These development rights may then be sold to those seeking
to develop properties in areas where cities and counties are willing to accept higher
density development than the zoning ordinance would otherwise allow.

The legislation enables cities and counties to set up their own systems within
their own jurisdictions. In addition, neighboring counties may set up a common
system. But it is highly unlikely that far apart counties would enter into reciprocal
agreements. Hence the TDR markets will all be more or less local.

TDRs sound like the conservation easements, but the idea is not quite the
same. Conservation easements are essentially private conservation tools arrived at by
agreement among private parties. The role of government is limited to providing
certain tax incentives. The role of governments under the TDR legislation is more
active. For one thing, the local government designates “sending areas” and
“receiving areas.” In essence, the local government gets out a map and identifies
those areas it want to protect and those areas into which it seeks to channel new
growth.

The sending areas might be foothills, riparian areas, flood plains, farmland
buffers, or any area away from which the government would like to channel
development. The receiving areas might be the urban core, or it might be outlying
areas which nonetheless seem well suited for development.

The traditional zoning and subdivision laws would continue to operate in both
sending and receiving areas. Like conservation easements, TDRs are voluntary.
There would be no requirement that a developer buy TDRs in order to build in a
receiving area. However, each jurisdiction would set up its own incentive program to
encourage people to buy and use TDRs. For instance, there might be a formula that
would award higher density, shorter setbacks, or less parking in exchange for TDRs.
Or the ordinance might be implemented without a formula on a case-by-case basis.
How the act is implemented at the local level is a local decision.

A key question is whether TDRs are permanent once they are sold. The
answer is “no.” At least they are not permanent with a capital P. They are
permanent so far as the seller is concerned, of course. That is, the seller of
development rights may not later change her mind unilaterally and decide to develop
the property. However, the city or county that declared an area to be a “sending
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area” could later change its mind and void all the TDRs which had been sold by
landowners in that area.

Why would this be? Here’s the rationale. The TDR legislation might be used
to encourage infill and urban development for 20 years with enormous success. But
then, as the community continues to grow in a healthy and controlled fashion, it
eventually bumps up against a “sending area.” With all the infill gone, the city has to
expand somewhere. The city wants the flexibility to “undo” a particular sending
area, from time to time, as it sees fit.

A piece of land may be subject to both the sale of TDRs and a conservation
easement. For example, after Farmer Jones has sold all her TDRs, she can do
nothing on her property except continue to farm. The only other remaining stick in
her bundle of property rights is the glimmer of hope that someday, perhaps 20 years
from now, the county will change its mind, declare her farm to be a receiving area,
and release her from her TDR restrictions. A local land trust might be able to come
in and buy that last stick, thus overlaying a permanent conservation easement over a
temporary TDR.

Several ground rules will apply to TDR ordinances. These include:

. The transactions must be voluntary, both by the sending and the
receiving party. Idaho Code 88 67-6515A(1)(b), 67-6515A(3).

. Prior to designating sending and receiving areas, the city or county
must perform a market analysis to determine if receiving areas will
have the capacity to accept the number of development rights expected.
Idaho Code 88 67-6515A(2).

. An applicant cannot be forced to acquire TDRs if the applicant is
entitled to develop under an existing ordinance or comprehensive plan.
A city or county may not reduce density in an existing zone and then
require TDRs to permit a zone change to increase the density. Idaho
Code § 67-6515A(4).

. TDRs do not affect the validity of water rights. ldaho Code § 67-
6515A(6).

. All lien holders on the sending property must consent to the transfer.
Idaho Code 8§ 67-6515(7)(a).

. TDRs run with the land and may not be taxed as real or personal
property. Idaho Code § 67-6515A(7)(b).

A copy of a report from the Idaho Association of Counties to the Idaho
Legislature regarding the implementation of the TDR legislation is set out under
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Appendix D. In 2004, the Legislature eliminated the requirement for further reports
on the implementation of TDRs. 2004 Idaho Session Laws, ch. 16.

In 2003, the Legislature amended Section 67-6515A. The changes clarify that
whether the severance of development rights is permanent or for a set period is in the
discretion of persons buying and selling TDRs. Further, TDR ordinances must
prescribe what instruments are necessary to sever development rights from the
sending property, and specifies that all persons having an interest in the sending
property, including lien holders, must sign the instrument. 2003 Idaho Sess. Laws,
ch. 224, p. 576.

In KGF Development, LLC v. City of Ketchum, 149 Idaho 524, 528, 236 P.3d
1284, 1288 (2010) (J. Jones, J), the Court struck down Ketchum’s TDA ordinance,
whose purpose “was to revitalize the downtown corridor while preserving historic
buildings within that corridor.” KGF, 149 Idaho at 529, 236 P.3d at 1289. The Court
found the ordinance exceeded the authority for TDRs granted under Idaho Code
8 67-6515A, which is limited to preserving open space, habitat, and the rural
character of lands. ““The language used in section 67-6515A does not indicate that
the statute is intended to allow for the protection of historic properties.” KGF, 149
Idaho at 528, 236 P.3d at 1288. Note: The KGF Court also found that the city’s
ordinance violated the uniformity requirement in Idaho Code § 67-6511. See
discussion in section 4.A(5) on page 75.
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6. CONSERVATION EASEMENTS

In 1988 the Idaho Legislature enacted the Note: For a background
Uniform Conservation Easement Act (the “Act”). discussion of easements
Idaho Code §855-2101 to 55-2109. This is a model in general, see Idaho
act, which has been enacted by 22 states plus the Road Law Handbook.
District of Columbia. As of this writing, Idaho’s act

has never been amended.

This Act expressly authorizes private parties to create conservation easements
that permanently restrict land use.*® In doing so, Idaho joined in what has become
virtually universal recognition of the importance of this tool in land use planning. As
of this writing, conservation easement acts of one sort or another have been enacted
in all but three states.

The Act overrides several barriers and

restrictions on conservation easements under Note: In Fitzpatrick v. Kent, 458
common law. Idaho Code § 55-2104. For P.3d 943 (Idaho 2020)
instance, at common law, conservation (Brody, J.), the Court held that

held that one may not impose
an easement on one’s own land,
even for purposes an
anticipated subsequent
conveyance of part of the
property. Accordingly, the

easements were deemed “easements in gross”
(rather than “easements appurtenant”) and
therefore did not run with the land. The Idaho
Legislature did away with this and all other
restrictions, declaring: “Except as otherwise

provided in this chapter, a conservation proper approach is to reserve an
easement may be created, conveyed, recorded, easement in the conveyance to
assigned, released, modified, terminated, or the other party.

otherwise altered or affected in the same
manner as other easements.” Idaho Code § 55-2102(1).

Although the Idaho Legislature allowed private parties to create conservation
easements, it included several important limitations. These are discussed below.

First, a conservation easement may be conveyed only to a “holder” under the
Act. ldaho Code 8§ 55-2101(1). A “holder” is defined as a governmental body
empowered to hold real property or a charitable corporation, charitable association,
or charitable trust authorized to the natural, scenic, or open-space values of real
property. Idaho Code § 55-2101(2). Thus, for instance, a person cannot create a
conservation easement that bestows the development rights reflected in the easement
to his children. Only a proper governmental or charitable entity may hold a
conservation easement.

% Conservation easements are permanent unless otherwise provided in the easement. Idaho
Code § 55-2102(3).

LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 104
14531573.226 Printed 1/28/2025 10:56 AM



Second, conservation easements may not impair any existing property right.*°
Thus, for example, a landowner could not impair the rights of a tenant by creating a
conservation easement that restricted the tenant’s rights under the lease. This makes
in important for the parties to ascertain or promise that there are no encumbrances on
the property that would be in conflict with the conservation easement. For instance,
in an extreme example, if the land were subject to a 99-year ground lease allowing
the construction of a hotel, restrictions in the conservation easement would not
impair the ability of the lessee to undertake that development.

Third, conservation easements may not be created by eminent domain. ldaho
Code § 55-2107. Thus, a governmental entity may condemn land in fee simple, but it
may not simply condemn the development rights on a property, leaving the owner
with undevelopable property.

Fourth, land subject to a conservation easement is not entitled to a reduction in
ad valorem property taxes because the owner has conveyed away the development
rights.4” Thus, for example, a farm with no conservation easement but great
development potential would be taxed the same as an otherwise identical farm whose
development rights were held by a land trust. In each case, the landowner (not the
tax-exempt land trust) would pay the full tax rate. This provision ensures that local
governments are not deprived of tax revenue through the creation of conservation
easements.

Fifth, for the conservation easement to be effective, the Act requires the
acceptance of the easement by the holder (the grantee), and recording thereof. Idaho
Code 8§ 55-2102(2). Thus, a conservation easement is more than a deed (a one-way
instrument of conveyance signed by the grantor only). It is also a recorded contract
between the grantor and the grantee (the holder).

Sixth, the Act tackles the thorny issue of third-party enforcement by inviting
the parties to address the issue in the creating instrument. The Act however only
speaks of third-party enforcement by other governmental or charitable entities named
in the easement. Thus, for example, the creators of a conservation easement could
specify that it is enforceable not only by the holder (often a land trust) but also by the
State of Idaho.

% The Act provides: “An interest in real property in existence at the time a conservation
easement is created is not impaired by it unless the owner of the interest is a party to the conservation
easement or consents to it.” Idaho Code § 55-2102(4).

4" The Act provides: “The granting of a conservation easement across a piece of property
shall not have an effect on the market value of property for ad valorem tax purposes and when the
property is assessed for ad valorem purposes, the market value shall be computed as if the
conservation easement did not exist.” Idaho Code § 55-2109.
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Finally, the Act ensures that permanent conservation easements are not
created unintentionally. Although the Act does not require the document creating the
conservation easement to be designated in any particular way, it does state that “the
instrument creating the conservation easement shall state it was created under the
provisions of this chapter.” Idaho Code § 55-2105(1).

A discussion of the tax consequences of conservation easements is well
beyond the scope of this discussion. However, the authors include here five points
raised by the Internal Revenue Service in their denial of a claimed tax deduction for a
conservation easement in Idaho:

(1) the grant of the conservation easement was a
condition of receiving permission from the county to
subdivide the land; (2) the conservation easement was not
protected in perpetuity because (a) the terms of the
easement allowed [the taxpayer] and the Land Trust to
amend the easement by agreement, (b) [the bank’s]
mortgage on the land was not subordinated at the time of
the grant, and (c) the easement failed to provide for the
allocation of proceeds to the Land Trust in the event the
easement was extinguished; (3) [the taxpayer’s]
deduction for the contribution of the easement is limited
to the basis allocated to the easement; and (4) the
easement was overvalued.
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7. TYPES OF OWNERSHIP INTERESTS (FEE, LICENSE, AND
EASEMENT)

For a discussion of the various types of legal interests in property (fee, license,
and easement), see the Idaho Water Law Handbook (chapter dealing with rights-of-
way and easements held by irrigation entities and highway districts).
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8. MORATORIA

In its simplest terms, a moratorium is the “suspension of a specific activity.”
Black’s Law Dictionary 1026 (7th ed. 1999). In the context of land use planning and
zoning, a moratorium temporarily suspends the right of property owners to obtain
development approvals (or even file an application) while giving the local legislative
body time to consider, draft, and adopt land use regulations or rules to respond to
new or changing circumstances not adequately dealt with by current laws.

As communities develop, demands for particular uses of land may arise for
which there exist no or inadequate controls. If the development of such uses is
allowed before its overall effect on the comprehensive plan is considered, the
ultimate worth of the plan could be undermined. In essence, a moratorium preserves
the status quo, giving the municipality time to update its comprehensive plan or land
use regulations.

A federal court justified the inherent power to enact such moratoria, within
reasonable limits, in this way:

[I]t seems to the court that it would be a rather strict
application of the law to hold that a city, pending the
necessary preliminaries and hearings incident to proper
decisions upon the adoption and the terms of a zoning
ordinance, cannot, in the interim, take reasonable
measures temporarily to protect the public interest and
welfare until an ordinance is finally adopted. Otherwise,
any movement by the governing body of a city to zone
would, no doubt, frequently precipitate a race of diligence
between property owners, and the adoption later of the
zoning ordinance would in many instances be without
effect to protect residential communities--like locking the
stable after the horse is stolen.

Downham v. City Council of Alexandria 58 F.2d 784 (E.D. Va. 1932). See also Ben
Lomond, Inc. v. City of Idaho Falls, 92 Idaho 595, 610, 448 P.2d 209, 224 (1968)
(McQuade, J., dissenting).

LLUPA includes an express authorization for local governments to issue

moratoria. The statute creates two categories of moratoria: “emergency’ and
“interim.” Idaho Code § 67-6523.

There are various situations in which a municipality might wish to enact a
moratorium. A moratorium is particularly useful when a governing body is creating
a new comprehensive plan, or making important changes to its existing plan. It gives
the governing body time to evaluate the current state of development before allowing
development to occur that might be adverse to the new or amended comprehensive
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plan. This type of moratorium, carefully applied in anticipation of the issuance of a
new ordinance, is a classic example of an “interim moratorium,” as that term 1s used
in the Idaho moratorium statute. On the other hand, if a new or unexpected form of
development presents what the municipality finds to be an imminent threat to public
health, safety, or welfare, it may need to pass an “emergency moratorium” to give
itself a reasonable time to consider the new development’s effect or to create regular
ordinances to prevent the development from going forward. In Idaho, both
emergency and interim ordinances and moratoria are controlled by statute. See Idaho
Code 88 67-6523, 67-6524.

Under Idaho statute, if a governing board finds that an “imminent peril to the
public health, safety, or welfare requires adoption of ordinances . . . or a moratorium
on the issuance of selected classes of permits, or both, it shall state in writing its
reasons for that finding.” Idaho Code § 67-6523. The board may then proceed upon
“any abbreviated notice of hearing that it finds practical,” to adopt the new ordinance
or moratorium. Idaho Code § 67-6523. In other words, the ordinary notice and
hearing requirements of Idaho Code Section 67-6509 may not apply. The statute
then states that an emergency ordinance or moratorium may only be effective “for a
period of not longer than one hundred eighty-two (182) days,” and that such
restrictions “may not be imposed for consecutive periods.” Idaho Code § 67-6523.
Further, the statute requires that an “intervening period of not less than one (1) year”
exist between an emergency ordinance or moratorium, and the reinstatement of the
same. ldaho Code 8 67-6523. To sustain restrictions beyond the one hundred eighty-
two (182) day period, a governing board must adopt an interim or regular ordinance,
following the normal notice and hearing procedures, as provided in Idaho Code
Section 67-6509. Idaho Code 8§ 67-6523.

Idaho statute also provides for the procedure and limits on the establishment
of interim ordinances and moratoria. ldaho Code § 67-6524. If a governing board
finds that a “plan, a plan component, or an amendment to a plan is being prepared for
its jurisdiction, it may adopt interim ordinances.” Idaho Code § 67-6524. However,
unlike in the case of an emergency ordinance, the adoption of an interim ordinance
must be preceded by the notice and hearing procedures provided in Idaho Code
Section 67-6509. Idaho Code § 67-6524. The governing board may also adopt an
interim moratorium on the issuance of selected classes of permits if, “in addition to
the foregoing, the governing board finds and states in writing that an imminent peril
to the public health, safety, or welfare requires the adoption of an interim
moratorium.” Idaho Code § 67-6524. Neither interim ordinances nor interim
moratoria are allowed to remain in full force and effect for more than one (1)
calendar year. Idaho Code § 67-6524. To maintain the restrictions after a full year,
the governing board must adopt a regular ordinance, following the hearing and notice
procedures set forth in Idaho Code Section 67-6509. Idaho Code 8§ 67-6524.
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When a property owner seeks to challenge the issuance of an interim or
emergency ordinance or moratorium, the property owner should note that there is a
strong presumption favoring the validity of the actions of zoning boards, which
includes the application and interpretation of their own zoning ordinances. Payette
River Property Owners Ass’n v. Bd. of Comm’rs of Valley Cnty., 132 Idaho 551, 554,
976 P.2d 477, 480 (1999) (Trout, J.) (citing Howard v. Canyon Cnty. Bd. of
Comm rs, 128 Idaho 479, 480, 915 P.2d 709, 711 (1996)). Still, the municipality
should be prepared to show that the burden of the moratorium is shared by the public
at large, and is not being visited upon a small minority of landowners. This principle
was well stated by the New York Court of Appeals when it stated, “[T]he crucial
factor, perhaps even the decisive one, is whether the ultimate economic cost of the
benefit is being shared by the members of the community at large, or, rather, is being
hidden from the public by the placement of the entire burden upon particular property
owners.” Charles v. Diamond, 392 N.Y.S.2d 594, 600, 360 N.E.2d 1295, 1300
(1977). If a moratorium is found to result in a temporary regulatory taking, the
municipality may have to compensate the affected property owners.

It was in such a setting that a case arose in the Lake Tahoe region, and
eventually found itself before the U.S. Supreme Court. In 2002, the Court finally
brought to a close over fourteen years of litigation by Lake Tahoe Basin property
owners. Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning
Agency, 535 U.S. 302 (2002) (Stevens, J.). Lake Tahoe, lying on the border between
California and Nevada, has long been known for the pristine beauty and unusual
clarity of its waters. Due to the rapid increase in development that the area has
experienced over the last forty or so years, the “lake’s unsurpassed beauty, it seems,
[had become] the wellspring of its undoing.” Tahoe-Sierra at 307.

Apparently, the upsurge in development in the area had caused “increased
nutrient loading of the lake largely because of the increase in impervious coverage of
land in the Basin resulting from that development.” Tahoe-Sierra, 535 U.S.
302(2002). The term “impervious coverage” referred to asphalt, concrete, buildings,
and even packed dirt — essentially anything that “prevents precipitation from being
absorbed by the soil.” Tahoe-Sierra, 535 U.S. 302(2002). These elements, such as a
driveway or a roof, caused larger amounts of water to flow with more erosive force,
which in turn brought larger amounts of soil into the lake and affected its clarity and
“trademark blue” color. Tahoe-Sierra, 535 U.S. 302(2002).

In an effort to combat this trend, the Tahoe Regional Planning Compact was
created in 1968 between the state legislatures of California and Nevada, and with the
approval of the United States Congress. The compact set goals for the protection and
preservation of the lake and created the Tahoe Regional Planning Agency (“TRPA”),
the nation’s first interstate zoning agency. Over time, the TRPA divided the Basin
into “land capability districts,” based largely on steepness of land, as well as other
factors that affected runoff. Dissatisfied with the TRPA, California eventually
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withdrew its financial support and imposed stricter regulations on the portions of the
Basin within its borders.

In 1980 the two states, with the approval of Congress and the President,
redefined the structure, functions, and voting procedures of the TRPA. The TRPA
was also directed to establish regional “environmental threshold carrying capacities”
embracing “standards for air quality, water quality, soil conservation, vegetation
preservation and noise.” Tahoe-Sierra at 310.

The new compact provided that the TRPA had eighteen months within which
to adopt the new standards, and that within one year after their adoption, the TRPA
would have to adopt an amended regional plan that was to achieve and maintain
those carrying capacities. Tahoe-Sierra, 535 U.S. 302 (2002). The compact also
contained a finding by the legislatures of California and Nevada “that in order to
make effective the regional plan as revised by [TRPA], it is necessary to halt
temporarily works of development in the region which might otherwise absorb the
entire capability of the region for further development or direct it out of harmony
with the ultimate plan.” Tahoe-Sierra, 535 U.S. 302 (2002). Accordingly, the
compact itself prohibited the development of new subdivisions, condominiums, and
apartment buildings, and also limited the number of permits that would be granted
over the following three years.

As the TRPA set out to perform these obligations, as well as work on regional
compliance with the Federal Clean Water Act, it soon realized that it could not meet
the compact’s deadlines. Based on this conclusion, it enacted the first of two
moratoria on development that petitioners challenged and which eventually led the
parties to the U.S. Supreme Court. The two moratoria lasted for thirty-two (32)
months, though some petitioners were affected by way of an injunction for a total
period of nearly six (6) years.

In writing for the Court, Justice Stevens described the question presented in
the case as “whether a moratorium on development imposed during the process of
devising a comprehensive land-use plan constitutes a per se taking of property
requiring compensation under the Takings Clause of the United States Constitution.”
Tahoe-Sierra at 306. The Court ultimately rejected the per se rule, but emphasized
that they did not “hold that the temporary nature of a land-use restriction precludes
finding that it effects a taking,” but instead recognized “that it should not be given
exclusive significance one way or the other.” Tahoe-Sierra at 337. The Court
instead reiterated the importance of the analysis found in its 1960 Penn Central
decision involving concepts like “fairness and justice” that are “less than fully
determinate.” Penn Central Transp. Co. v. New York City, 438 U.S. 104, 124 (1960)
(Brennan, J.).

In response to petitioner’s requests for compensation, the Supreme Court held
that the TRPA had extracted only a “temporal slice of the fee interest” by imposing a

LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 111
14531573.226 Printed 1/28/2025 10:56 AM



moratorium on development, not a temporary “taking” that rose to the level
necessitating compensation. Parenthetically, Justice Stevens noted that “[m]ere
fluctuations in value during the process of governmental decisionmaking, absent
extraordinary delay, are ‘incidents of ownership. They cannot be considered as a
“taking” in the constitutional sense’.” Tahoe-Sierra Pres. Council v. Tahoe Reg’l
Planning Agency, 535 U.S. 302, 332 (2002).

Whatever else it proves to stand for in the future, the Tahoe-Sierra decision
certainly reinforces the right of municipalities to use moratoria in the process of land
use planning. Additionally, it emphasizes that future challenges to moratoria should
be decided on a case-by-case basis. No bright-line, easy-to-interpret rule will be
promulgated for analyzing regulatory takings. Instead, courts will use the type of ad
hoc, factual inquiry analysis found in Penn Central, to determine if a given
moratoria, and its duration, was indeed a regulatory taking when considering all the
relevant circumstances.
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9. ANNEXATION

A. The allocation of governmental authority between cities and
counties.

All land in Idaho is subject to local governmental control, either by a county
government or by a city government.®® Cities typically provide relatively
comprehensive municipal services to the residents within their boundaries. County
governments, in contrast, fill in the interstices, providing typically more limited
municipal services to less developed and more lightly populated areas outside the
boundaries of cities.*°

Cities have planning and zoning authority only within their municipal
boundaries.>® Counties have planning and zoning authority over all unincorporated
areas within the county. The planning and zoning power must be exercised “within
[the] limits” of the entity. Idaho Const. art. XII, § 2. This allocation of authority
between cities and counties precludes “jurisdictional overlaps.” Boise City v. Blaser,
98 Idaho 789, 791, 572 P.2d 892, 894 (1977).

To a limited extent, cities may influence planning beyond their boundaries
within an established area of city impact.

Although a city may not exercise governmental authority beyond its borders, it
is generally understood that a city may extend city services to lands beyond its
boundaries. See discussion in Idaho Water Law Handbook. Note that cities may
insist that persons outside the city’s boundaries sign annexation agreements before
the city will agree to extend services to them.

As cities grow, they annex “contiguous or adjacent” lands (typically but not
always within the city’s area of impact), detaching them from county government

8 The authority to engage in planning and zoning activity is allocated solely between cities
and counties. Highway districts and other special districts have no planning and zoning powers.
See, KMST, LLC v. Cnty. of Ada, 138 Idaho 577, 67 P.3d 56 (2003) (Eismann, J.) (highway district
did not have final authority to impose requirement that developer construct and dedicate street).

49 “Any county or incorporated city or town may make and enforce, within its limits, all such
local police, sanitary and other regulations as are not in conflict with its charter or with the general
laws.” Idaho Const. art. XII, § 2.

%0 “Therefore, a city has jurisdictional authority to make zoning decisions including
subdivision plat approvals, but only when the subdivision lies within the city limits.” Blaha v. Eagle
City Council (“Blaha 1”), 134 ldaho 768, 770, 9 P.3d 1234, 1236 (2000) (Walters, J.). “Beyond the
corporate limits of a city, the county has jurisdiction by statute to accept and approve subdivision
plats. See I.C. § 50-1308. For the City of Eagle to be allowed to exercise co-equal jurisdiction with
Ada County in the impact area lying beyond the city limits would not only be in conflict with the
statute but also inconsistent with constitutional limitations placed on a city’s powers.” Blaha v. Bd.
of Ada Cnty. Commrs (“Blaha I11”’), 134 Idaho 770, 777, 9 P.3d 1236, 1243 (2000) (Walters, J.).
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control and making them part of the city. This is often done involuntarily, that is
without the consent of property owners within the annexed area and without the
agreement of the county.

B. The power to annex

The Idaho Legislature’s annexation power has been described as “absolute.”
Accordingly, the Legislature may enlarge the boundaries of a municipality “without
the consent of the habitants of the property, and even against their wishes.” Willows
v. City of Lewiston, 93 Idaho 337, 341, 461 P.2d 120, 124 (1969).>*

The annexation power is not an inherent power of cities but, rather, lies with
the state.%? The state may, and generally does, delegate to cities the power to annex,
as in the case of Idaho’s Annexation Statute, Idaho Code Section 50-222. Willows v.
City of Lewiston, 93 ldaho 337, 341, 461 P.2d 120, 124 (1969).

Idaho’s current Annexation Statute is codified at Idaho Code § 50-222.%3

The Annexation Statute reflects the policy that cities should be able to make
annexations when such annexations are reasonably necessary to assure the orderly
development of the cities:

Legislative intent. The legislature hereby declares
and determines that it is the policy of the state of Idaho
that cities of the state should be able to annex lands which
are reasonably necessary to assure the orderly
development of Idaho’s cities in order to allow efficient
and economically viable provision of tax-supported and
fee-supported municipal services, to enable the orderly
development of private lands which benefit from the cost-

%1 The United States Constitution apparently imposes no substantive restraints or limits on
the annexation power of the State. See Hunter, 207 U.S. at 179 (“there is nothing in the Federal
Constitution which protects landowners in annexed areas from injurious consequences such as
lessened property values, increased taxes, or inconvenience”).

52 “A state legislature’s power to annex is both exclusive and plenary.” 56 Am. Jur. 2d
Municipal Corporations § 41 (2000). The United States Supreme Court held in Hunter v. City of
Pittsburgh, 207 U.S. 161 (1907), that the State, “at its pleasure,” may enlarge or contract the
boundaries of a municipality, “with or without the consent of the citizens, or even against their
protest.” Hunter, 207 U.S. at 178-79. It has long been the law in Idaho that the legislature has the
absolute power to enlarge and contract the boundaries of municipalities within the state. Willows v.
City of Lewiston, 93 Idaho 337, 341, 461 P.2d 120, 124 (1969).

%3 The current version dates to a complete recodification in 2002. S.B. 1391, 2002 Idaho
Sess. Laws, ch. 333. The Annexation Statute was previously codified at Idaho Code § 50-303; 1955
Idaho Sess. Laws, ch. 216, and before that at Idaho Code Annotated § 49-303. Its origins may be
traced to 1905 Idaho Sess. Laws, p. 391 (codified at Idaho Revised Code 1908, Title 13, § 2172).
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effective availability of municipal services in urbanizing
areas and to equitably allocate the costs of public services
in management of development on the urban fringe.

Idaho Code § 50-222(1).>

Municipalities may exercise only such annexation powers as are expressly
granted by statute, or necessarily implied from the express grant.>> Accordingly,
compliance with the procedures and elements of Section 50-222 is a paramount
concern.

In addition to meeting the procedural and substantive requirements of the
Annexation Statute, a municipal annexation also must pass the judicially-imposed
“test of reasonableness.” See discussion in section 24.X(2) at page 448.
(Presumably this test survives the 2002 amendment making Category B and C
annexations subject to IAPA review.)

C. Effect of municipal annexation

A city’s power to govern and regulate extends to its city limits. “Any county
or incorporated city or town may make and enforce, within its limits, all such local
police, sanitary and other regulations as are not in conflict with its charter or with the
general laws.” Idaho Const. art. XII, § 2 (discussed in Lisher v. City and/or Village
of Potlatch, 101 Idaho 343, 612 P.2d 1190 (1980).

The annexation extends the corporate boundaries of the municipality to
include the annexed lands. Idaho Code § 50-223. All persons and property in the
annexed lands become subject to the municipality’s ordinances and by-laws, Idaho
Code § 50-223, and are subject to the same taxation as other property within the
municipality “as though said annexed portion had been a part of the said city from
the date of its incorporation,” Idaho Code § 50-224. Of course, the most important
practical effect of annexation is the extension of city services to the annexed area.

If the municipality supplies services which had previously been supplied to
the annexed lands by a district organized under state law, the annexation effects a

° This statement of legislative purpose was not part of the original Annexation Statute; it
was added as part of the comprehensive re-write of the statute in 2002. Idaho Sess. Laws, ch. 333
(2002).

% Hendricks v. City of Nampa, 93 ldaho 95, 98, 456 P.2d 262, 265 (1969); Caesar v. State,
101 Idaho 158, 160, 610 P.2d 517, 519 (1980) (Donaldson, C.J.). “Garden City has no inherent right
of its own to annex property.” City of Garden City v. City of Boise, 104 Idaho 512, 515, 660 P.2d
1355, 1358 (1983) (Huntley, J.) (emphasis original). “Municipalities thus may exercise annexation
power only under the conditions, restrictions, and limitations imposed by the Legislature. Hendricks,
93 Idaho at 98, 456 P.2d at 265. The statutory procedures must be followed and the substantive
elements must be satisfied to effect a valid annexation. “If the essentials of the statute are lacking
the annexation ordinance is invalid.” Hendricks, 93 ldaho at 98, 456 P.2d at 265.
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withdrawal of the annexed lands from the district, effective December 31 of the
calendar year in which the annexation took place. Idaho Code § 50-224. The
annexed lands are relieved of all levies, taxes, and assessments thereafter made by
the district. Idaho Code § 50-224.

Annexation does not, in and of itself, terminate pre-existing service contract
rights in the annexed area, or authorize the city to oust a service provider having such
rights in favor of another provider with whom the city has a contract for such
services. For instance, a city may not exclude from the annexed area a garbage
service provider holding therein pre-annexation service contracts in favor of another
garbage service provider with whom the city has an exclusive service contract. In the
absence of condemnation proceedings, such an exclusion amounts to a taking for
which just compensation is owed. Coeur d’Alene Garbage Service v. City of Coeur
d’Alene, 759 P.2d 879, 881-82 (Idaho 1988) (Johnson, J.); see also Unity Light &
Power Co. v. City of Burley, 445 P.2d 720, 723 (Idaho 1968) (McFadden, J.) (similar
outcome in regard to protecting a pre-annexation electrical service franchise with a
highway district).

D. New zoning is required upon annexation

Newly annexed land is deemed unzoned, even if it was previously zoned by
the county. See discussion in section 4.A(7) at page 76.

E. The Annexation Statute (Idaho Code § 50-222)
1) Overview

The statute, as amended in 2002, begins with a general policy statement, ldaho
Code § 50-222(1).

There is no requirement that cities first adopt implementing ordinances
governing the annexation process. Rather, the statute declares the authority of cities
to annex so long as the statute’s procedures are followed. Idaho Code § 50-222(2).
However, the decision to annex must be concluded with the passage of an annexation
ordinance specific to that annexation. ldaho Code 8§88 50-222(5) and 50-223.

Idaho’s Annexation Statute, Idaho Code 8§ 50-222, was completely revamped
in 2002.5¢ The 2002 amendment created three categories of annexation (designated

% The 2002 version of section 50-222 replaced a previous Annexation Statute having the
same section number. Idaho Sess. Laws, ch. 333, § 1 (2002). The prior statute, was added 1993.
1993 Idaho Sess. Laws, ch. 55, § 3. It was amended by 1994 Idaho Sess. Laws, ch. 375, § 1, 1996
Idaho Sess. Laws, ch. 116, § 1, and 1998 Idaho Sess. Laws, ch. 191, § 1. The overhaul of the statute
in 2002 was a legislative response to controversial non-voluntary annexations undertaken by the City
of Boise in prior years. As a result, non-voluntary annexations are still possible, but they are now
more difficult and occur rarely.
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Categories A, B, and C) each with its own set of procedures. ldaho Code § 50-
222(3). Here is a thumbnail sketch:

Category A annexations are limited to two situations: (1) annexations where
the owners of the land consent and (2) the annexations of small pockets of enclaved
residential areas. Category A annexations may be undertaken unilaterally by the city
by simple adoption of an ordinance.

Category B annexations may also occur over the objection of some (if a large
annexation) or all (if a small annexation) land owners within the annexed area.
Under Category B, the city must engage in substantial fact-finding to justify the
annexation.

Category C annexations involve large annexations where the majority have
not consented in advance. In addition to meeting all the Category B fact-finding
requirements, Category C annexations require a subsequent round of voting in which
the majority ultimately approve the annexation.

A significant limitation on Category B and C annexations is that they may
occur only where the land is divided into lots of not more than five acres or where the
lands are completely surrounded by the city.

A more detailed discussion of each category follows, beginning with the
summary chart on the following page.
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Summary chart of Category A, B, and C annexations

Summary of Annexation Statute (Idaho Code § 50-222)
This summary omits some details and special exceptions.®’
The reader should consult the statute in its entirety.

Category A

Category B Category C

Definition of
category:

All landowners provide
written consent.
OR
Enclaved residential
property of < 100 parcels.
OR
Special cases (fairgrounds,
etc.).

< 100 parcels regardless of
whether landowners consented.
OR

> 100 parcels and

owners of > 50% (based on
land) have provided written or
implied consent.

> 100 parcels and

owners of > 50% (based
on land) have not provided
either written or implied
consent.

AND

Annexed land is subdivided into lots of 5 acres or less,

or Owner has begun to sell land in parcels of 5 acres or less.
OR

Annexed land is completely surrounded by the city.

Requirements
and

All annexed land must be contiguous or adjacent to city (regardless of category).

Need not be within area of

procedures city impact. Where all
applicable to | landowners consent, must Must be within area of city impact.
each be included in
category: comprehensive plan.
City must prepare detailed annexation plan
Requires compliance with procedures for zoning district
boundary change; publication and mailing to landowners;
hearing; express findings.
May be annexed unilaterally
by ordinance. So long as appropriate findings | After following procedures
are made, annexation may above, owners are polled
proceed over objection of again and over 50% must
landowners. consent.
Jud|.c|al' No judicial review (review by By IAPA
Review: declaratory action only)

(very deferential).

(somewhat deferential).

(®))

Category A annexations

Category A annexations arise in three circumstances. ldaho Code § 50-

222(3)(a).

The first is where all landowners within the annexed area have provided
written consent to the annexation. See discussion in section 9.E(6) at page 121
regarding consent.

5" For instance, Category B also includes a subsection dealing with lands subject to a
development moratorium or water and sewer restriction.
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The second is where the annexation consists entirely of enclaved residential
lands including fewer than 100 parcels. Note that these enclaved areas must be
entirely residential to qualify. No consent is required for this type of Category A
annexation.

The third is a set of special categories described in Idaho Code
8 50-222(5)(b)(v) involving fairgrounds, etc.

The limitation to residential enclaves was added at the last moment during the
legislative process in 2002 to ensure that the Category A procedures could not be
used to annex enclaved industrial and commercial properties. However, if enclaved
industrial or commercial properties are completely surrounded by the city, they are
still subject to annexation under Category B.

Under Category A, “enclaved lands” must be within a city or “bounded on all
sides by lands within a city and by the boundary of the city’s area of city impact.”
Idaho Code 8 50-222(3)(a)(ii). The second part of that definition is peculiar. It
would appear to enable a city to annex (as an enclave) lands that are merely adjacent
to the city (so long as they are touching either the city limits or the impact area
boundary). That does not fit the ordinary meaning of an enclave.

Lands falling within Category A may be annexed by the city simply by
adopting a municipal ordinance. Idaho Code § 50-222(5)(a). Public input would be
required only to the extent that the city’s own ordinance mandates public input for
ordinances. Although the annexation itself may be undertaken unilaterally, the city
would be required to follow public procedures to modify the comprehensive plan and
establish zoning. Idaho Code § 50-222(5)(a).

4) Category B annexations
Category B annexations apply to each of the following three situations:

e A small annexation (specifically, lands containing fewer than 100 separate
private ownerships and platted lots of record) where some or all do not
consent to annexation.®

e A large annexation (specifically lands containing more than 100 separate
private ownerships and platted lots of record®®) where the majority of

%8 The statute also requires that “not all such landowners have consented to annexation.” Of
course, if all the landowners had consented, then the city could proceed under a Category A
annexation. Thus, this is not really so much a requirement as it is a statement of the obvious.

% The statute creates categories for less than 100 parcels and more than 100; it makes no
provision for exactly 100 parcels. Category A uses the term “parcels;” Category B uses the phrase
“private ownerships and platted lots.” It is unclear what distinction, if any, was intended.
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landowners (owning more than 50 percent of the land) have consented to the
annexation.

e The annexation of lands subject to a development moratorium or a water or
sewer connection restriction imposed by state or local health or environmental
agencies, so long as the lands subject to the moratorium or restriction are not
counted for purposes of determining the number of separate ownerships and
platted lots of record for determining an annexation category.

Thus, Category B annexations may proceed over the objection of landowners.
The city may override the preference of all landowners where fewer than 100 parcels
are involved. If more than 100 are involved, only the minority (measured by land
size) may be overridden.

All Category B and C annexations must also meet one of the following
criteria:

e The land meets the “subdivision or sale” requirement (aka the “five-acre rule”)
under which either (1) the land has been subdivided or split entirely into
parcels of 5 acres or less or (2) the owner has “begun to sell off” the land in
tracts of 5 acres or less. This requirement is discussed below in section 9.E(7)
at page 123.

or

e The land to be annexed is surrounded by the city. Unlike the more lenient
definition of “enclaved” land under Category A, this criterion requires that the
annexed land be literally surrounded on all sides by the city.

In short, the land must be either subdivided (or sold as if it were) or
completely surrounded (without the exceptions applicable to Category A residential
enclaves). Note also that the “completely surrounded” criterion applies to any type
of property, not just residential property.

Thus, apparently, a city could annex Category B lands in two steps. First it
could annex a large block of subdivided land (but fewer than 100 parcels) within the
city’s area of impact, carving out islands of agricultural and/or industrial land that do
not meet the five-acre rule. Once that was accomplished, the city could initiate a
second Category B annexation picking up the islands under the “completely
surrounded by the city” criterion. This can be done over the unanimous objection of
the landholders (so long as fewer than 100 parcels are involved).

The statute lays out detailed procedures for Category B annexations. The city
must develop and publish a detailed “annexation plan.” It must hold a hearing on the
plan, and make a number of specific findings in support of the annexation, all laid out
in the statute. Thus, although Category B annexations may occur over the objection
of landowners (as discussed above), there are a lot of hoops to jump through.
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Finally, the statute establishes a more accessible standard of judicial review for
Category B and C annexations (discussed below).

) Category C annexations

This category applies to large annexations (involving over 100 parcels) in
which fewer than half the landowners (measured by acreage) have consented to the
annexation. (If more than half had consented, this would be a Category B
annexation.) Under Category C, the city may nonetheless proceed with the
annexation process, applying all the criteria and procedures set out for Category B
annexations. In addition, however, once these procedures have been completed, the
city must take a special vote of the landowners according to detailed procedures laid
out in the statute. Then, the annexation may be completed only if the majority of
landowners (again, measured by acreage) agree to the annexation.

Given that the majority had not consented at the outset, it is not terribly likely
that the vote at the end of the process will approve the annexation. For this reason,
we are not likely to see this procedure invoked by cities very often.

(6) Written consent and implied consent

The Annexation Statute includes various consent provisions. Category A
requires written consent. Consent for purposes of Categories B and C may be either
written or implied consent.

The statute defines written consent as follows:

Evidence of consent to annexation. For purposes
of this section, and unless excepted in paragraph (b) of
this subsection, consent to annex shall be valid only when
evidenced by written instrument consenting to annexation
executed by the owner or the owner’s authorized agent.
Written consent to annex lands must be recorded in the
county recorder’s office to be binding upon subsequent
purchasers, heirs, or assigns of lands addressed in the
consent. ...

Idaho Code § 50-222(4)(a).

Thus, consent may exist if the prior owner consented, even where the current
landowner vehemently objects to the annexation. For instance, a developer’s written
consent, if properly recorded, is binding on subsequent homeowners.

The act defines implied consent as follows:

Implied consent: In category B and C annexations, valid
consent to annex is implied for the area of all lands
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connected to a water or wastewater collection system
operated by the city if the connection was requested in
writing by the owner, or the owner’s authorized agent, or
completed before July 1, 2008.

Idaho Code § 50-222(4)(b)(ii) (as amended by H.B. 143, 2009 Idaho Sess. Laws, ch.
53).

Thus, consent will be implied where the landowner requests and receives a
connection to city water or sewer. (The request is not necessary if the connection
occurred before 2008.) The statute does not squarely address whether a prior
owner’s implied consent is binding on the current owner (if the house sells after it
was connected to water or sewer). But the implication is that it is binding on
SuCCessors.

Written consent is required only for voluntary Category A annexations.
Consent for Category B and C annexations may be either written or implied (based
on connection to the water or sewer system). Note, however, that no consent at all is
required for the following:

e Category A annexations of enclaved residential lands
e (Category B annexations involving fewer than 100 parcels
e Category C annexations involving more than 100 parcels.

As discussed in in the prior section, the city may override the nonconsenting
landowners in Category B and C annexations. However, for Category C, over 50%
must vote to approve the annexation.

In Steele v. City of Shelley (In re Annexation to the City of Shelley), 151 Idaho
289, 255 P.3d 1175 (2011) (Burdick, J.), the Court held that consent is implied by use
of the city’s water system, and that such consent cannot be revoked by a petition.
Nor did testimony by opponents of the annexation as to their non-consent overcome
the prima facie showing of consent based on use of the water system. Curiously, this
case arose in the context of a Category A annexation, yet the Court did not address
the fact that the implied consent provision in Idaho Code § 50-222(4)(b)(ii) is
expressly limited to Category B and C annexations. A review of the briefs shows
that the parties failed to draw the Court’s attention to this provision.

Having determined that the city properly categorized the annexation as a
Category A annexation, the Court concluded that there was no provision for judicial
review and affirmed the trial court’s dismissal of the case for lack of subject matter
jurisdiction. The Court did not comment on whether the parties could have brought a
declaratory judgment action instead.
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Highlands Dev. Corp. v. City of Boise, 145 Idaho 958, 188 P.3d 900 (2008)
(Eismann, J.), presents an interesting question.®® In that case the developer sought
annexation and simultaneously requested what it incorrectly called a “rezone” (really
an initial zone) seeking a zoning classification similar to the one previously imposed
by the county. The city agreed to annex, but decided to impose a more restrictive
zone until the developer laid out a more specific plan of what it intended to do with
the property. The lesson here is that anyone seeking voluntary annexation of a
property under Category A should be careful to declare in writing that its agreement
to annexation is conditioned upon a particular zoning or other matters and that if
those conditions are not met, the landowner does not consent to the annexation.

@) Subdivision or sale of five-acre lots
(a) The five-acre rule

The Annexation Statute subjects non-voluntary annexations to the “five-acre
rule.” Only land that has been subdivided into parcels of five acres or less may be
annexed.

Under the pre-2002 version of Section 50-222 and its statutory predecessors,
all annexations were subject to the five-acre rule. The current version applies the
requirement only to Category B and Category C annexations. Thus a Category A
annexation may occur with respect to a large block of land that has never been
subdivided or sold into small lots, so long as the owner consents or it is enclaved
residential property.

Category B and Category C annexations are authorized only if the land has
been

laid off into lots or blocks containing not more than five
(5) acres of land each, whether the same shall have been
or shall be laid off, subdivided or platted in accordance
with any statute of this state or otherwise, or whenever
the owner or proprietor or any person by or with his
authority has sold or begun to sell off such contiguous or
adjacent lands by metes and bounds in tracts not
exceeding five (5) acres, or whenever the land is
surrounded by the city.

Idaho Code § 50-222(5)(b)(ii) (Category B); see Idaho Code § 50-222(5)(c)(ii)(A)
(Category C).

We have already mentioned the second criterion in the quoted passage (land
surrounded by the city). There is not much else to say about this, other than to

¢ Highlands, although decided in 2008, was based on a pre-2002 annexation.
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reiterate that that the “surrounded” requirement is both stricter and more lenient than
the “enclave” requirement applicable to Category A. (Enclaves under Category A
are limited to residential enclaves, but the definition of enclave is non-intuitive and
includes some land outside the city. See discussion in in section 9.E(3) on page 118.)

If the “surrounded” criterion cannot be met, then a Category B or C
annexation that the land must meet the first part of the definition dealing with
subdivision or sale of parcels of five acres or less). This “subdivision or sale”
requirement, which long pre-dates the 2002 re-write of the Annexation Statute,
prohibits annexation of non-surrounded land unless the land sought to be annexed has
been or will be laid off into lots or blocks of no more than five acres each, or unless
the owner has sold or begun to sell the land in tracts not exceeding five acres. Boise
City v. Boise City Development Co., 41 Idaho 294, 303, 238 P. 1006, 1009 (1925);
see also Batchelder v. City of Coeur d’Alene, 85 ldaho 90, 95, 375 P.2d 1001, 1004
(1962) discussing Boise City Development Co. with approval). The subdivision or
sale requirement is another statutory requirement “essential” for annexation. See
Finucane v. Village of Hayden, 86 Idaho 199, 203, 384 P.2d 236, 238 (1963)
(invalidating an annexation ordinance when it was undisputed the annexed
agricultural lands “had never been laid off, nor sold, nor bargained for sale, in lots,
blocks, or tracts not exceeding five acres”).

The underlying rationale for the subdivision or sale requirement (the five-acre
rule) is that by laying off, platting, subdividing, or selling lots of five acres or less,
the landowner has implicitly “recogniz[ed] that his land has thus become urbanized
[and] has thereby placed his land in such a position that the city may determine
whether it wants to annex such territory.” Batchelder, 85 Idaho at 95, 375 P.2d at
1004 (quoting Boise City Development Co., 42 Idaho at 309, 238 P. at 1009). In
essence, by laying off, platting, or subdividing the property into lots or blocks of five
acres or less, or by selling or beginning to sell off lots or blocks of five acres or less,
the landowner implicitly consents to annexation by “giv[ing] the municipality the
authority to annex.” Boise City Development Co., 42 Idaho at 309, 238 P. at 10009.

Thus, for example, under Category B, a city may annex fewer than 100 parcels
of subdivided lands over the objection of all landowners.

The subdivision or sale requirement is satisfied by either subdivision or sale.
“It is not necessary that if sales are made the land shall have been platted or
subdivided, nor, on the other hand, if platted or subdivided, that any such land shall
have been sold.” Boise City Development Co., 42 lIdaho at 303, 238 P. at 1009.
Further, the requirement can be satisfied by the actions of either the current or former
owners of the land. All that is required is that the subdivision or sale took place “at
some time.” Batchelder, 85 Idaho at 95, 375 P.2d at 1004.

The subdivision prong requires that every lot or block be five acres or less.
“[1]f no sale of five acres or less has occurred, then according to the terms of the
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statute every lot or block within the tract must be five acres or less in extent. It is not
sufficient that some but not all of the lots contain five acres or less.” Hendricks v.
City of Nampa, 93 Idaho 95, 99, 456 P.2d 262, 266 (1969).

In contrast, the sale prong requires that only one lot sold be five acres or less.
If there has been “a single sale of five acres or less from the tract whether subdivided,
platted, laid off or not, then the entire tract may be ripe for annexation, even though
the remainder is greater than five acres.” Hendricks, 93 Idaho at 99-100, 456 P.2d at
266-67.51 Because the statute only requires that an owner have “begun to sell off”
five-acre lots, Idaho Code § 50-222(3)(b)(ii), the statute might be satisfied even when
a sale is merely being negotiated, but has not taken place. See Finucane, 86 Idaho at
203, 384 P.2d at 238 (stating that an annexation was invalid when the annexed
agricultural lands “had never been laid off, nor sold, nor bargained for sale, in lots,
blocks, or tracts not exceeding five acres”) (emphasis added); Boise City
Development Co., 42 lIdaho at 306, 238 P. at 1011 (parenthetically commenting that a
purchase negotiation “unquestionably is the beginning of a sale”). In addition, a
single five-acre lot sale satisfies the sale prong even if the landowner made such a
sale with no intention of making further sales or otherwise subdividing or developing
the property. See Boise City Development Co., 42 Idaho at 317, 238 P. at 1014 (“the
statute does not say anything about intention, merely that the owner has sold or
begun to sell”).

If the property meets the “sale” test, the entire property becomes subject to
annexation, not just the portion sold. “[I]f the owner has platted land into lots or
blocks containing not more than five acres each, and has sold the same, or has sold
without platting, in tracts of not more than five acres, such lots or tracts together with
the additional portions still remaining in the possession of the former owner of such
platted lots, or metes and bounds tracts, may be annexed.” Boise City Development
Co., 42 Idaho at 303-04, 238 P. at 1009.62

Presumably, such land remains subject to annexation even if it is acquired by a
successor. Thus, for example, the purchaser of a 20-acre parcel cannot know if she is
safe from this type of annexation without researching the history of the acquired
parcel to see if it was once part of a larger parcel out of which a parcel of five acres
or less was previously carved out and sold.

However, the subdivision and sale requirement applies only to “all the tracts
of a former owner in the direct chain of title of the land to be annexed, only up to the
period during which such former owner in fact owned the land to be annexed.”

61 Boise City Development Co., 42 Idaho at 303-04, 238 P. at 1009, appears to be in conflict
with Hendricks. Boise City Development Co. contains language to the effect that either a sale or a
subdivision subjects the entire owner’s parcel to annexation. Presumably the more recent and
explicit discussion in Hendricks overrides any contrary reading of Boise City Development Co.

62 Presumably, this applies only to the “sale” prong of the test. See footnote 61 above.
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Hendricks, 93 Idaho at 100, 456 P.2d at 267. In other words, the city may not annex
a parcel containing more than five acres based on the fact a former owner holding an
even larger tract subdivided a portion of the retained property after the sale of the
tract to the current owner.

(b)  Landowner permission required for annexation
of agricultural and forest land

In 2019 and 2020, the Legislature adopted amendments to the Annexation
Statute requiring landowner approval before annexing any parcel of five acres or
more that is actively devoted to agriculture or forest land. Idaho Code
88 50-222(5)(b)(v)(C) and (D); H.B. 25, 2019 Idaho Sess. Laws, ch. 22; H.B. 451,
2020 Idaho Sess. Laws, ch. 240. Thus, the owner of a five-acre parcel of farm land
may prevent the land from being annexed even if it is surrounded by the city and
(apparently) even if the some five-acre parcels have been sold off.

(©) Burdens of proof

A duly enacted annexation ordinance is presumed valid, but the presumption
is rebuttable. Hendricks, 93 Idaho at 98-99, 456 P.2d at 265-66. A party challenging
the statute has the initial burden of demonstrating that the annexed property is greater
in size than five acres and that the current owner has not authorized or allowed the
laying off, subdivision or platting by blocks or lots of five acres or less, and has not
sold or begun to sell any such lots or blocks. Hendricks, 93 Idaho at 99, 456 P.2d at
266. Such a showing rebuts the presumption of validity and the burden then shifts to
the city to come forward with evidence that the ordinance is valid. Normally this will
require a showing by the city that a prior owner laid off, subdivided, platted, or sold
five acre lots or blocks. Hendricks, 93 Idaho at 99, 456 P.2d at 266. The Idaho
Supreme Court has stated that considerations of “fairness” require that the city, rather
than the owner, incur the inconvenience and expense of searching title records for
proof if the city “insists” on annexation after the owner has rebutted the presumption
of validity. Hendricks, 93 Idaho at 99 n.2, 456 P.2d at 266 n.2. “The ultimate burden
of persuasion that the ordinance is invalid, of course, would remain with the person
attacking the [annexation] ordinance.” Hendricks, 93 Idaho at 99, 456 P.2d at 266.

(d) Statutory exceptions to subdivision or sale

Section 50-222 provides that certain subdivisions or sales will not satisfy the
subdivision or sale requirement as a matter of statutory definition. Splits of
ownership that occurred prior to January 1, 1975, and resulted from the placement of
public utilities, public roads or highways, or railroad lines through the property “shall
not be considered as evidence of an intent to develop such land and shall not be
sufficient evidence that the land has been laid off or subdivided in lots or blocks.”
Idaho Code 8 50-222(5)(b)(ii). In addition, a single sale of five acres or less to a
family member occurring after January 1, 1975 for the purpose of constructing a
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residence “shall not constitute a sale within the meaning of this section.” Idaho Code
8§ 50-222(5)(b)(ii).

t)) The contiguity requirement

All annexations (under any category) must be [[Note: A useful summary of
of lands “contiguous or adjacent” to the city. Idaho | tne Jaw on the contiguity
Code 88 50-222(4); 50-222(5)(a), 50-222(5)(b)(i), issue is contained in the
50-222(5)(c)(i). (See section 9.E(9) at page 132 for | Memorandum attached as
discussion of special exceptions relating to rail lines | Appendix H to the Land Use
and airports.) The statute does not define Handbook.

“contiguous or adjacent.” The two words, however,
are considered to be synonymous. 49 A.L.R. 589, 8§ 2[a], 3[a] (1973).

While the city may only annex contiguous lands, it may acquire written
consent agreements from non-contiguous landowners. Idaho Code 8§ 50-222(4). This
would typically occur when the city extends city services to such land. These
consents will be valid when such lands become contiguous in the future, thus
potentially qualifying the land for annexation. ldaho Code § 50-222(4).

The Annexation Statute does not define “contiguous or adjacent.” The Idaho
Supreme Court®? has held that the terms are to be understood “in their primary and
obvious sense” and limits a city to annexing lands that are “adjoining, contiguous,
conterminous or abutting”:

The fundamental conception of a city or village is
that it is a collective body of inhabitants, gathered
together in one mass, with recognized and well-defined
external boundaries which gather the persons inhabiting
the area into one body, not separated by remote or
disconnected areas. In its territorial extent, the idea of a
city, town or village is one of unity and of continuity, not
separated or segregated areas. Under statutes
authorizing a city or village, under prescribed conditions,
to annex adjacent or contiguous territory to the
municipality, such statutes have been generally construed
to include only contiguous or conterminous territory. The
words “adjacent” and “contiguous” so used must be
construed to have a meaning in their primary and obvious
sense, and the territory to be annexed must be adjoining,
contiguous, conterminous or abutting. In other words
“adjacent” as used in the statute means connected with

83 The “contiguous or adjacent” language in the current statute is carried forward from pre-
2002 versions of the Annexation Statute. Consequently prior case law continues to be applicable.

LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 127
14531573.226 Printed 1/28/2025 10:56 AM



and does not contemplate that a city or village should be
divided into noncontiguous parts or separated areas. . . .
the idea of a city is one of unity, not of plurality; of

compactness or contiguity, not separation or segregation.

Potvin v. Village of Chubbuck, 76 Idaho 453, 457-58, 284 P.2d 414, 416 (1955)
(citations omitted) (italics in original). The “contiguous or adjacent” requirement is
“essential” for annexation. Potvin, 76 ldaho at 459, 284 P.2d at 417. For instance, in
Hillman v. City of Pocatello, 74 lIdaho 69, 256 P.2d 1072 (1953), the Court voided
the annexation of land lying 1500 feet from the city limit because “the land sought to
be annexed was neither contiguous nor adjacent.” Hillman, 74 Idaho at 71, 256 P.2d
at 1073, criticized on other grounds in Alexander v. Trustees of Village of Middleton,
92 ldaho 823, 827, 452 P.2d 50, 54 (1969).

(a) The shoestring issue

Ordinarily, the shape of an annexation is of no consequence. “In fact, . . . the
shape of the territory does not, of itself, result in a holding of lack of contiguity.” 49
A.L.R.3d 589, 8§10 (1973). There is, however, one significant exception to this rule:
the so-called “shoestring” annexation.

In some instances, cities have sought to annex an outlying tract of land by
connecting it to the city with narrow strip of land. These are referred to in Idaho as
shoestring annexations. The purpose of the shoestring is to satisfy the contiguity
requirement. The bottom line is that they do not work.

In Potvin v. Village of Chubbuck, 76 ldaho 453, 284 P.2d 414 (1955), the
Idaho Supreme Court invalided the Village of Chubbuck’s annexation of a property
connected to the city only by a three-mile long, five-foot wide strip of land along a
public highway. Potvin, 76 Idaho at 455, 459, 284 P.2d at 415, 418.

The only other Idaho case to deal with the shoestring issue is Fox v. Bd. of
Cnty. Comm’rs, Boundary Cnty. (“Fox II””), 121 Idaho 686, 827 P.2d 699 (Ct. App.
1991) (Winmill, J. Pro Tem).% In that case, the Idaho Court of Appeals upheld the
district court’s decision invalidating a shoestring annexation of land containing a
tavern located 25 miles from the city “connected to the city by a one-dimensional
line.” Fox Il, 121 Idaho at 688, n.1, 827 P.2d at 701 n.1.

The “no shoestring” rule was codified in the 1967 revision of the Annexation
Statute, and was retained in the 2002 revision. Oddly, the provision does not appear
in the part of the act containing the contiguity requirement. Instead it is found in the
section dealing with jurisdiction over highways: “Provided further, that said city

64 The shoestring rule is also mentioned in Hendricks v. City of Nampa, 93 Idaho 95, 101,
456 P.2d 262, 268 (1969), and Oregon Shortline Railroad Co. v. City of Chubbuck, 93 Idaho 815,
817, 474 P.2d 244, 246 (1970), but those cases did not turn on that issue.
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council shall not have the power to declare such land, lots or blocks a part of said city
if they will be connected to such city only by a shoestring or strip of land which
comprises a railroad or highway right-of-way.” Idaho Code § 50-222(2). In any
event, the prohibition applies to all types of annexations (categories A, B, and C).
Although the language of the act addresses only shoestrings along highways and
railroads, the case law suggests that the principle may have broader applicability.

Idaho’s shoestring rule, by the way, appears to be a departure from the
majority view of other states. “The mere fact that the land annexed is joined to the
city only by a narrow neck or stem of land does not render an annexation void,
although many decisions, some of which are based on the wording of particular
statues, are not in accord with this view.” 2 McQuillin, Law of Municipal
Corporations, § 7:34 (1999). In any event, the only Idaho cases on the subject have
dealt only with the most extreme examples of shoestring annexations.

(b) The touching corners issue

We are not aware of any lIdaho authority addressing whether annexation of
land that touches only at the corners satisfies the contiguity requirement.

Black’s Law Dictionary defines property as “contiguous” if it is “[tJouching at
a point or along a boundary.” Black’s Law Dictionary at 315 (7th ed. 1999)
(emphasis supplied). At least one jurisdiction appears to agree with this definition:
the Alabama Supreme Court held in City of Dothan v. Dale Cnty. Comm ’'n, 295 Ala.
131, 134, 324 So.2d 772 (1975), that statutory language requiring annexed property
to be “contiguous to the boundary of the city at some point” did not necessitate a
substantial common boundary.

There is surprisingly little discussion of this question in other jurisdictions.
However, there is out-of-state authority for the view that touching at corners is
insufficient. See, e.q., W. Nat’l Bank v. Vill. of Kildeer, 19 111.2d 342, 352, 167
N.E.2d 169 (1960); Cnty. of Sarpy v. City of Gretna, 273 Neb. 92, 96, 727 N.W.2d
690 (2007); Big Sioux Township v. Streeter, 272 N.W.2d 924, 926 (S.D. 1978); Wild
v. People, 81 NE 707 (lll. 1907); LaSalle Bank Nat. Ass’n v. Village Of Bull Valley,
355 11l. App. 3d 629, 292 IlI. Dec. 308, 826 N.E.2d 449 (2d Dist. 2005), appeal
denied, 215 Ill. 2d 598, 295 Ill. Dec. 521, 833 N.E.2d 3 (2005); Matter of Annexation
of Certain Territory to Village of Chatham, 245 Ill. App. 3d 786, 185 Ill. Dec. 593,
614 N.E.2d 1278 (4th Dist. 1993) (U-shaped parcel not contiguous).

(¢) The crossing water bodies issue

In People ex rel. Redford v. City of Burley, 86 Idaho 519, 388 P.2d 996
(1964), the Idaho Supreme Court rejected the argument that land located immediately
across the Snake River from the City of Burley was not “contiguous or adjacent.”
The Court observed that the general rule is that “[t]erritory iS contiguous to a
municipality, however, if it is separated from it only by a watercourse that is or may
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be spanned by a bridge.” Burley, 86 ldaho at 523, 388 P.2d at 998 (internal quotation
marks omitted) (citation omitted). The Court concluded that the river would not
serve as “an inseparable barrier to complete amalgamation of the communities upon
its opposite banks.” Burley, 86 Idaho at 524, 388 P.2d at 999. In reaching this
conclusion, the Court noted that the annexed land included a two-lane bridge
connecting the annexed land to the city.

In the Burley case, the Court noted that the city would annex not only the land
across the river, but the Snake River itself which, of course, is owned by the State of
Idaho. The Court noted that the rule (then applicable to all annexations) that the tract
be subdivided into parcels of five acres or less makes no sense in the context of
submerged lands not susceptible to subdivision, and therefore was inapplicable. The
fact that that annexation did not hop over the river but included the river has been
noted by commentators and other courts as a justification for why the contiguity test
was satisfied.®®

The Burley case was cited with approval by the Idaho Supreme Court in 1969.
“These [contiguity] rules, of course, are subject to a reasonable interpretation. Thus,
land may be ‘contiguous and adjacent’ to a municipality although the two are
separated by a watercourse.” Hendricks v. City of Nampa, 93 Idaho 95, 101, 456
P.2d 262, 268 (1969).

This case has also been cited in other jurisdictions. For example, in Anne
Arundel Cnty. v. City of Annapolis, 721 A.2d 217 (Md. 1998), the Maryland Supreme
Court cited Burley in support of its conclusion that a peninsula separated on all three
sides by bodies of water was nonetheless contiguous to land on the other side of the
rivers flowing into the Chesapeake Bay. “Other states that have addressed this issue
have concluded that municipal corporations may extend their boundaries across a
waterbody even if the annexed land would be separated completely from the original
city or town limits by that body of water.” Anne Arundel, 721 A.2d at 230.

Indeed, decisions from numerous other jurisdictions have held that separation
by water bodies does not violate the contiguity requirement.®

85 “[W]hether such barriers prevent contiguity seems to depend in part on whether the barrier

is itself within the territory to be annexed so that following the annexation the barrier would be
within the municipal boundaries.” 59 A.L.R.3d 589, § 2[a] (1973).

% Johnson v. Rice, 551 So.2d 940, 945 (Ala. 1989) (property separated from city by body of
water that otherwise met all annexation criteria was contiguous as a matter of law).

Garner v. Benson, 272 S.W.2d 442 (Ark. 1954) (okay to annex lands on opposite side of
creek).

McGraw v. Merryman, 104 A. 540, 544 (Md. 1918) (okay to annex lands on opposite side of
river).

Vogel v. City of Little Rock, 15 S.W. 836, 836-37 (Ark. 1891), aff’'d 19 S.W. 13 (1892) (okay
to annex lands on opposite side of river).
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In contrast, the U.S. Supreme Court ruled that the rule of contiguity was
violated by an annexation by a municipality on one side of Biscayne Bay sought to
annex a detached tract on the other side of the bay such that residents of one side
would be required to cross through other municipalities to reach the other part of the
city. Ocean Beach Heights v. Brown-Crummer Investment Co., 302 U.S. 614 (1938).

(d)  The “single geographic unit” issue

Note that it is not necessary that each parcel within a group of parcels to be
annexed be itself contiguous to the city. So long as the entire area to be annexed
viewed as a “single geographic unit” is adjacent to the city, it is of no consequence
that “certain of the parcels to be annexed, standing alone, did not have a common
border with the city prior to enactment of the annexation ordinance.” Hendricks v.
City of Nampa, 93 ldaho 95, 101, 456 P.2d 262, 268 (1969) (citing Potvin v. Village
of Chubbuck, 76 Idaho 453, 457-58, 284 P.2d 414, 416 (1955)). This “single
geographic unit” approach essentially imputes the “contiguous or adjacent” character
of one tract to all adjoining tracts within the area to be annexed, thus making large or
far-flung areas susceptible to annexation.

Vestal v. City of Little Rock, 15 S.W. 891, 892 (Ark. 1891) (okay to annex lands on opposite
side of river).

State ex rel. Taylor v. North Kansas City, 228 S.W.2d 762 (Mo. 1950) (okay to annex lands
on opposite side of river).

Denver v. Coulehan, 39 P. 425 (Colo. 1894) (okay to annex lands on opposite side of natural
stream).

Blanchard v. Bissell, 11 Ohio St. 96, 99 (1860) (okay to annex lands on opposite side of
river).

Beauford Cnty. v. Thrask, 527, 563 S.E.2d 770 (S.C. Ct. App. 2002) (“the separation
between the City and the Thrask property by the waters and marshes of the Beaufort River did not
destroy contiguity”).

Bryant v. City of Charleston, 368 S.E.2d 899 (S.C. 1988) (contiguity not destroyed by water
or marshland separating parcels).

Tovey v. City of Charleston, 117 S.E.2d 872, 876 (S.C. 1961) (okay to annex lands on
opposite side of river).

Pinckney v. City of Beaufort, 370 S.E.2d 909 (S.C. Ct. App. 1988) (upholding annexation of
two lots on an island separated from the city by a river and tidal creek despite the fact than no direct
bridge connected them).

Town of Delavan v. City of Delavan, 500 N.W.2d 268 (Wis. 1993) (allowing annexation of a
nearby peninsula but not “distant lakeshore property”).

Point Pleasant Bridge Co. v. Town of Point Pleasant, 9 S.E. 231, 232 (W. Va. 1889) (okay
to annex lands on opposite side of river).
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) Annexation across county lines

LLUPA expressly authorizes areas of city impact to cross a county line, but
only where there is “agreement of the city and county concerned.”®” This addresses
only the extension of an impact area across a county line, not the subsequent
annexation.

A city might contend that under the Category A Exception, it need not extend
its area of impact into another county and therefore needs no agreement with the
county. This is a misreading of the statute.

As shown above, the Category A Exception allows annexation outside a city’s
ACI but does not allow annexation into another city’s ACI.

Thus, where a city seeks to voluntarily annex “no man’s land” within another
county (that is, land not within another city’s impact area), the Category A Exception
would allow it to do so without first extending its own area of impact and without
reaching an agreement with the neighboring county.

This make perfect sense. The Category A Exception allows a city to
voluntarily annex “no man’s land” within the same county without seeking approval
of the county. It should be no different if the voluntary annexation crosses a county
line.

But the situation is different where a city seeks to annex land across a county
line that is within another city’s previously established ACI. As shown above, the
Category A Exception is too narrow to apply to an annexation invading another ACI.
Accordingly, the exception does not come into play, which means that the city must
comply with LLUPA’s Sequencing Provision. Thus, the city must extend its impact
area to cover the land it wishes to annex. And that will require an agreement with the
neighboring county.

This, too, makes perfect sense. Where areas of impact in another county must
be adjusted, the county that agreed to the original area of impact must be brought into
to the dialog.

67 «Areas of city impact, together with plan and ordinance requirements, may cross county
boundaries by agreement of the city and county concerned if the city is within three (3) miles of the
adjoining county.” ldaho Code § 67-6526(a).

LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 132
14531573.226 Printed 1/28/2025 10:56 AM



(10)  Special cases
(a) Fairgrounds and recreational lands

County fairgrounds, or land owned by any entity and used as a fairgrounds,
may not be annexed without the consent of a majority of the board of county
commissioners in the county where the land lies. Idaho Code § 50-222(5)(b)(v)(A).

Likewise, designated planned unit developments of fifty acres or more owned
by nongovernmental entities that are used to provide outdoor recreational activities to
the public and that do not require or use any city services may be annexed only with
the express written consent of the owner. Idaho Code § 50-222(5)(b)(v)(B).

(b) Railroads

Special rules apply to annexations of railroad rights-of-way and airports. For
annexation purposes, it is not enough that a railroad right-of-way is “contiguous or
adjacent” to the city. Rather, a railroad right-of-way is subject to annexation only if
the city adjoins or will adjoin both sides of the right-of-way. Idaho Code 8§ 50-
222(5)(b)(vii).

(¢) Airports

In contrast, a city may annex a municipally owned or operated airport or
landing field even if it is not contiguous or adjacent to the city. Idaho Code § 50-
222(7). The city may not annex lands adjoining the non-contiguous airport or
landing field that otherwise would not be subject to annexation, however. Idaho
Code § 50-222(7).

(11)  Judicial review of annexations

In 2002 the Legislature made Category B and C annexations subject to judicial
review under the IAPA. S.B. 1391, 2002 Idaho Sess. Laws, ch. 333 (codified at
Idaho Code § 50-222(6)).

See discussion in section 24.X (Judicial review of municipal annexation) at
page 447 and section 24.M(4) (Actions not subject to judicial review may be
challenged by way of declaratory judgment or other civil action.) on page 429.

(12) Annexation of state and federal lands

Cities have the power to annex state and federal lands. As with any other
annexation, the effect is to shift local governmental control from the county to the
city. Annexation does not resolve any issue of state or federal preemption.

The general power to annex includes the power to
annex land including a state institution or land acquired
by the United States for a governmental purpose. The
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annexation of territory by a city is not precluded by the
fact that such territory is a United States military
reservation under the exclusive jurisdiction and control of
the United States, notwithstanding that the power of the
city may be curtailed and even suspended during the time
that the territory is under such jurisdiction and control.

56 Am. Jur. 2d, Municipal Corporations § 54 (2000).

(a) Federal law permits unilateral annexation of
federal lands

The seminal case addressing annexation of federal lands is Howard v.
Comm ’rs of Sinking Fund of City of Louisville, 344 U.S. 624 (1953), in which the
United States Supreme Court upheld the annexation of a naval ordnance plant. The
plaintiffs in Howard were civilian employees of the plant who objected to an
occupational license tax on salaries, wages and commissions earned within the city
limits. The Supreme Court gave no credence to the plaintiff’s argument that federal
lands could not be annexed:

A change of municipal boundaries did not interfere in the
least with the jurisdiction of the United States within the
area or with its use or disposition of the property. The
fiction of a state within a state can have no validity to
prevent the state from exercising its power over the
federal area within its boundaries, so long as there is no
interference with the jurisdiction asserted by the Federal
Government. The sovereign rights in this dual
relationship are not antagonistic. Accommodation and
cooperation are their aim. It is friction, not fiction, to
which we must give heed.

Id. at 627.

It is unclear from Howard whether the federal government consented to
annexation, but a subsequent federal case explains that no authorization was given.
Econ. Dev. & Indus. Corp. of Boston v. United States, 546 F. Supp. 1204, 1209 n.11
(D. Mass. 1982) (federal government authorized the occupational tax in Howard but
not the annexation itself), overruled on other grounds by Econ. Dev. & Indus. Corp.
of Boston v. United States, 720 F.2d 1 (1st Cir. 1983). Moreover, Howard seems to
categorically authorize municipal annexation of federal lands; nothing in the opinion
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or its cited cases®® suggests that this power is dependent upon any particular facts or
is otherwise conditional.

One appellate case suggests that the rule announced in Howard may not be
absolute. In U.S. v. McGee, 714 F.2d 607 (6th Cir. 1983), the Sixth Circuit Court of
Appeals upheld a district court decision that permanently enjoined the City of
Dayton, Ohio, from annexing land belonging to the Wright-Patterson Air Force Base,
which served as the headquarters for the Air Force’s Logistical Command, its
Aeronautical Systems and Foreign Technology Divisions, its Institute of Technology
and its four Aeronautical Laboratories. Id. at 609. The Sixth Circuit distinguished
Howard on the basis of the potential for friction between the city and the Air Force,
reasoning that “the potential for friction between city and military officials is much
greater in a situation involving the annexation of a key military base than it is with
respect to the annexation of a mere ordnance plant.” Id. at 612 n.1.%° However, this
discussion was dicta, as an Ohio statute specifically prohibited annexation of territory
within a military base without the approval of the Secretary of Defense, and such
approval had not been granted. Id. at 611. In addition, McGee was not appealed to
the Supreme Court, so the Court never had an opportunity to address the Sixth
Circuit’s interpretation of Howard. Finally, even assuming that McGee was decided
validly, the Sixth Circuit was clearly concerned that Dayton might “interfere with the
base’s essential task of national defense.” Id. at 612.

(b) Idaho law permits unilateral annexation of
public lands

In Idaho, cities have power to annex additional territory only under the
conditions, restrictions and limitations that the legislature imposes. See, e.g.,
Hendricks v. City of Nampa, 93 Idaho 95, 98, 456 P.2d 262, 265 (1969); Or. Short
Line R.R. Co. v. Village of Chubbuck, 83 Idaho 62, 65, 357 P.2d 1101, 1103 (1960);
Potvin v. Village of Chubbuck, 76 Idaho 453, 457, 284 P.2d 414, 416 (1955).
Consequently, cities may only annex public lands to the extent permitted by statute.

Cities in Idaho historically have enjoyed broad annexation authority. For
several decades, cities were free to annex any land—with or without the landowner’s
consent—that was divided into or sold as parcels of five acres or less. No distinction
was drawn between private and public lands. For example, in People ex rel. Redford
v. City of Burley, 86 ldaho 519, 388 P.2d 996 (1964), the Idaho Supreme Court

8 Wichita Falls v. Bowen, 143 Tex. 45, 182 S.W.2d 695 (1944); Cnty. of Norfolk v. City of
Portsmouth, 186 Va. 1032, 45 S.E.2d 136 (1947).

% The Sixth Circuit claimed it was adopting the reasoning of the Eighth Circuit in United
States v. City of Bellevue, Nebraska, 474 F.2d 473 (8th Cir. 1973). In fact, although the lower court
in Bellevue seized upon Howard’s friction language, the Eighth Circuit expressly declined to reach
this argument. Id. at 476.
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upheld the annexation of state lands without discussing whether the State had
provided consent.

The delegated annexation power changed relatively little until 2002, when the
Idaho Legislature enacted a sweeping amendment. This amendment re-classified all
annexations as falling into Category A, B or C, and added certain procedural
requirements.

(@) Category A

Under the 2002 amendment, the only prerequisite for voluntary Category A
annexations was that “all private landowners raise no objection.” 2002 Idaho Sess.
Laws, ch. 333 (formerly codified at Idaho Code 8§ 50-222(3)(a)). On its face, this
language permitted cities to annex public lands unilaterally, although no reported
case addressed this issue.

Section 50-222 was further amended in 2008. H.B. 545 (replacing H.B. 524),
2008 Idaho Sess. Laws, ch. 118. The definition for voluntary Category A
annexations now reads:

The three (3) categories of annexation are:
(@)  Category A: Annexations wherein:
(i) All private landowners have
consented to annexation. Annexation
where all landowners have consented may
extend beyond the city area of impact
provided that the land is contiguous to the
city and that the comprehensive plan
includes the area of annexation;

Idaho Code 8 50-222(3)(a)(i).

This amendment contains two potentially significant departures from the
former language. First, the amendment does not expressly address whether it
intended to restrict unilateral annexation of public lands beyond what was previously
permissible; Section 50-222 initially states that “private landowners [must] have
consented to annexation,” but later states that “all landowners [must] have
consented.” (Emphasis added.) Second, Section 50-222 now refers to the “consent”
of landowners, rather than “no objection” from them.

A. Section 50-222 does not preclude
unilateral annexation of public
lands

Section 50-222 expressly permits annexation within a city’s ACI when all
private landowners have consented. Public landowners are not mentioned. We see
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the only reasonable reading of this omission to be that consent of public landowners
is not required for annexations within the ACI.

Section 50-222 further provides that annexations may occur outside the city’s
own ACI, provided that a comprehensive plan has been adopted, and “all
landowners” have consented. There are two possible interpretations of this sentence.
The first is that the legislature only intended to add a requirement to adopt a
comprehensive plan, and the reference to “all landowners” is simply a reference back
to “private landowners” in the prior sentence. The second interpretation is that, by
using “all landowners,” the legislature wished to add a requirement that both public
and private landowner consent was also required for annexation outside the ACI.

The statute offers no justification for why the legislature would have
maintained its century-long approach to permit non-consensual annexation of public
lands within the ACI and yet changed course to require consent from public
landowners outside it. Nonetheless, the two possible interpretations give rise to a
technical ambiguity in the statute. When a statute is ambiguous, its interpretation
should be guided by legislative intent. See, e.g., In re Daniel W., 145 Idaho 677, 680,
183 P.3d 765, 768 (2008); Mattoon v. Blades, 145 Idaho 634, 636, 181 P.3d 1242,
1244 (2008); State v. Kimball, 145 Idaho 542, 544, 181 P.3d 468, 470 (2008). In
doing so, “not only must the literal words of the statute be examined, but also the
context of those words, the public policy behind the statute and its legislative
history.” In re Daniel W., 145 Idaho 677, 680, 183 P.3d 765, 768 (2008).

The Idaho Legislature identified two objectives behind the 2008 amendment
to Section 50-222:

The bill implements two recommendations of the interim
land use study group of 2007.... First, this bill clarifies
that Category A annexation which requires consent of all
property owners may extend beyond the area of impact so
long as the comprehensive plan includes the area of
annexation. Second, the bill eliminates future implied
consent to annexation arising from a property owner’s
hook up to water or sewer services.

2008 Idaho Sess. Laws, ch. 118, Statement of Purposes. The bill’s sponsors made
nearly identical statements before the House State Affairs Committee, the House
Local Government Committee and the Senate Local Government and Taxation
Committee. House State Affairs Committee, Minutes for February 19, 2008 at 2;
House Local Government Committee, Minutes for February 26, 2008 at 1; Senate
Local Government and Taxation Committee, Minutes for March 5, 2008 at 7.

Despite the reference to “all property owners” in the Statement of Purposes (as
well as before the committees), there is no indication that the Idaho Legislature had
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governmental landowners in mind when it drafted the 2008 amendment to Section
50-222. The legislative history is devoid of allusions to governmental landowners,
and Senator Fulcher explained to the Senate Local Government and Taxation
Committee that—other than the elimination of implied consent (discussed below)—
the bill “does not affect the current procedure.” Minutes for March 5, 2008 at 7.
Furthermore, the 2007 Joint Interim Land Use Study Group, which generated the
recommendations that evolved into the 2008 amendment, did not discuss
governmental landowners. See Minutes for August 16, 2007; Minutes for September
13, 2007; Minutes for October 25, 2007; Minutes for November 29, 2007; Minutes
for December 20, 2007. It appears that the reference to “all landowners” simply was
the result of careless draftsmanship, rather than a desire to require consent for
annexation of public lands outside the ACI. In other words, the most reasonable
interpretation is that the phrase “all landowners” in Section 50-222(3)(a)(i) is a
shorthand reference to the operable phrase “all private landowners” in the preceding
sentence.

This conclusion is consistent with “the policy of the state of Idaho that cities
of the state should be able to annex lands which are reasonably necessary to assure
the orderly development of Idaho’s cities.” ldaho Code § 50-222(1). If cities are
required to obtain express consent before annexing public land, governmental
landowners effectively would hold a veto power over local land use decisions. It is
difficult to imagine that the Idaho Legislature intended to dramatically alter the status
quo without debating the issue or even acknowledging the effect of its actions.

Moreover, there are valid reasons for a statutory distinction between private
and governmental landowners. Annexation has little effect upon governmental
landowners. Unlike private landowners, governmental landowners do not pay
municipal taxes and for the most part are not subject to municipal ordinances.”
Because governmental landowners, particularly federal landowners, have few or no
Interests at stake in an annexation, there is no reason to require their consent.

B. Even if unilateral annexation of
public lands is unlawful, express
consent should not be required

The term “consent” is not defined in Section 50-222 and therefore should be
given its common, everyday meaning. See, e.g., State v. Yzaguirre, 144 Idaho 471,
477, 163 P.3d 1183, 1189 (2007); Landis v. DeLaRosa, 137 Idaho 405, 407, 49 P.3d

410, 412 (2002); State v. Larsen, 135 Idaho 754, 757, 24 P.3d 702, 705 (2001). The
dictionary definition of “consent” includes not only “approval,” but also

0 One exception is that local land use ordinances apply to state lands “unless otherwise
provided by law.” 1.C. § 67-6528. See State ex rel. Kempthorne v. Blaine Cnty., 139 Idaho 348, 351,
79 P.3d 707, 710 (2003) (holding that mining lease was exempt from local zoning regulations
because of directive to Land Board to maximize income to state on state endowment lands).
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“acceptance” and “acquiescence.” American Heritage Dictionary of the English
Language (4th ed., 2006).

Paragraph 4 of Section 50-222 identifies the evidence of consent necessary for
annexation. Before the 2008 amendment became effective, Paragraph 4 permitted
consent to be implied by connection to a water or wastewater system operated by a
city. 2002 Idaho Sess. Laws, ch. 333 (formerly codified at Idaho Code § 50-222(4)).
“No notification [was] required to advise that hooking up to those services constitutes
consent to be annexed, and no written acknowledgement [was] necessary verifying
that a property owner intended to give consent to annexation.” 2008 Idaho Sess.
Laws, ch. 118, Statement of Purposes.

The 2008 amendment rewrote Paragraph 4 and several other passages of
Section 50-222 to remove all vestiges of implied consent. For example, where
Category B and C annexations once referred to landowners who have “evidenced
their consent to annexation,” they now refer to landowners who have “consented to
annexation.” Compare 2002 Idaho Sess. Laws, ch. 333 (formerly codified at Idaho
Code § 50-222(3)(b)(ii), (c) with 2008 Idaho Sess. Laws, ch. 118 (codified at Idaho
Code 8§ 50-222(3)(b)(ii), (c)). Thus, for Category A annexations, the decision to
replace “no objection” with “consent” apparently was intended to eliminate silence as
a form of consent, and not to specify which words must be recited. Although Section
50-222 now requires a “written instrument” as evidence of consent, it does not
mandate any particular form or content. Idaho Code 8 50-222(4). Consequently, the
word “consent” should not be accorded talismanic status; a written instrument from
the landowner that acknowledges the city’s intent to annex and expresses no
opposition should suffice.

This conclusion is also consistent with good public policy. It may be
extremely difficult for cities to obtain active consent from governmental landowners,
particularly federal agencies. However, governmental landowners customarily have
no reservations about expressing their lack of objection to annexation. Once again, it
seems highly improbable that the Idaho Legislature intended to make such a
sweeping change without even a cursory discussion.

(i) Category B
The definition for Category B annexations reads:

Category B: Annexations wherein:
(i) The subject lands contain less than one
hundred (100) separate private ownerships
and platted lots of record and where not all
such landowners have consented to
annexation; or
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(if) The subject lands contain more than
one hundred (100) separate private
ownerships and platted lots of record and
where landowners owning more than fifty
percent (50%) of the area of the subject
private lands have consented to annexation
prior to the commencement of the
annexation process; or

(iii) The lands are the subject of a
development moratorium or a water or
sewer connection restriction imposed by
state or local health or environmental
agencies; provided such lands shall not be
counted for purposes of determining the
number of separate private ownerships and
platted lots of record aggregated to
determine the appropriate category.

Idaho Code 8§ 50-222(3)(b) (emphasis added). There are no references to public
landowners, so the logical conclusion is that Category B annexations do not require
the consent of such landowners.

(i) Category C

Category C annexations are defined as “[a]nnexations wherein the subject
lands contain more than one hundred (100) separate private ownerships and platted
lots of record and where landowners owning more than fifty percent (50%) of the
area of the subject private lands have not consented to annexation prior to
commencement of the annexation process.” ldaho Code 8§ 50-222(3)(c) (emphasis
added). Once again, public landowners are not mentioned, which indicates that the
consent of such landowners is not necessary for Category C annexations.

(13) De-annexation
Cities have the power to de-annex land. The controlling statute provides:

The boundaries of any city in this state may be altered
and a portion of the territory thereof excluded therefrom,
and the councils of such cities are hereby granted power
to enact ordinances for that purpose. Such alteration shall
not relieve any territory excluded from the limits of a city
from its liability on account of any outstanding bonded or
other indebtedness of such city or of any bonded or other
indebtedness of any improvement district of which the
excluded territory is an existing part at the time of the
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passage of such ordinance. For the purpose of collecting
any of the indebtedness specified in this section, the
territory so excluded shall be and remain under the
jurisdiction of such city. Immediately after the passage,
approval and publication of said ordinance, a copy
thereof duly certified by the clerk of said city shall be
filed in compliance with the provisions of section 63-215,
Idaho Code. Thereafter, the boundaries of said city shall
be as set forth in said ordinance.

Idaho Code § 50-225.

This statute was adopted in its present form (a recodification of prior
annexation law) in 1967 and had never been amended.

On its face, the statute authorizes cities to act unilaterally. The statute does
not set out any criteria or restrictions on de-annexation. Nor does it set out any
procedural requirements (except for the filing requirement once the de-annexation is
complete).

The statute contains no provision for judicial review. Historically, annexation
actions have been deemed legislative and therefore not subject to judicial review
under LLUPA and the IAPA (but subject to sharply limited review by way of
declaratory action). In 2002 the Legislature made Category B and C annexations
subject to review under the IAPA. Idaho Code § 50-222(6). No such review was
provided for de-annexation.

The de-annexation statute has generated virtually no case law. Greer v.
Lewiston Golf & Country Club, Inc., 81 Idaho 393, 342 P.2d 719 (1959) (Taylor, J.),
involved a challenge to a de-annexation (referred to there as disannexation), but the
case was thrown out on standing grounds without a decision on the merits.

In Steele v. City of Shelley (In re Annexation to the City of Shelley), 151 Idaho
289, 255 P.3d 1175 (2011) (Burdick, J.), residents within an area to be annexed
challenged the annexation. The Court did not reach the merits, ruling instead that no
judicial review is available for voluntary “Category A’ annexations.

In Wylie v. State, 253 P.3d 700 (Idaho 2011) (J. Jones, J.), the Idaho Supreme
Court enforced a development agreement entered into in conjunction with the
annexation, initial zoning, and approval of a preliminary plat of a subdivision along
Chinden Boulevard in Meridian. The Court expressly ruled, “The terms of the
Agreement are binding on Wylie . .. .” Wylie at 706.

The development agreement at issue in Wylie included a de-annexation
provision. The Court said: “The Agreement also provides that the terms of the
Agreement are binding upon all successors in interest, and that the Property shall be
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de-annexed if any conditions contained in the Agreement, its incorporated
documents, or any City ordinance, are not met.” Wylie at 703. This particular
provision was not at issue in the case, but the fact that the Court called it out and later
held that the agreement was enforceable strongly suggests that the Court is quite
comfortable with the idea that de-annexation is a proper remedy for failure to comply
with an annexation/development agreement.
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10. AREAS OF CITY IMPACT (“ACIS”)

A. Purpose and overview of ACIs

LLUPA requires that every Idaho city establish an area of city impact
(“ACI”). Idaho Code § 67-6526(a). The ACI is located outside of, but adjacent to,
the boundaries of a city. The ACI describes the area where a city anticipates growing
and, more specifically, extending city services.”* Thus, the ACI is conceptually
shaped like a donut surrounding the city limits.

The establishment of an ACI is the first step toward annexation, which may
occur soon or years later. Indeed, the “Sequencing Provision” (Idaho Code § 67
222(1)) adopted in 1996 mandates that a city must establish its ACI before
conducting any further annexations. See discussion in section 11.E on page 151.

Establishing an ACI is not a unilateral action by the city. The boundaries of
the ACI and the applicable zoning rules are negotiated between the city and county.

If the city’s ordinances are designated to apply within the ACI, "2 persons
living within the ACI are entitled to representation on the city’s P&Z Commission.
Idaho Code 8 67-6526(g) (“P&Z Representation Provision”). Members of the P&Z
commission are appointed by the mayor with approval by the city council. Idaho
Code 8§ 67-6504. Thus, the mayor is required to appoint P&Z commissioners that
roughly reflect the proportion of population lying in within the ACI. The code is not
very precise about how this work. It simply states that persons living within the ACI
(i.e., outside of the city) are “entitled to representation” on the P&Z commission.
Presumably that means that those commissioners live in the ACI (outside of the city).

I The role of the ACI dovetails with the express purpose of the Annexation Statute:
Legislative intent: The legislature hereby declares and
determines that it is the policy of the state of Idaho that cities of the
state should be able to annex lands which are reasonably necessary
to assure the orderly development of Idaho’s cities in order to allow
efficient and economically viable provision of tax-supported and
fee-supported municipal services, to enable the orderly development
of private lands which benefit from the cost-effective availability of
municipal services in urbanizing areas and to equitably allocate the
costs of public services in management of development on the urban
fringe.
Idaho Code § 50-222(1). This codified statement of legislative intent added to the Annexation
Statute as part of the comprehensive re-write of the statute in 2002. Idaho Sess. Laws, ch. 333
(2002).

2 This requirement for representation on the city’s P&Z commission is applicable only if the
ACI “has been delimited pursuant to the provisions of subsection (a)(1) of this section.” Idaho Code
8 67-6526(g). The referenced subsection is the one describing the circumstance where the city and
county agree that the city’s ordinances shall apply within the ACIL.
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An ACI may cross a county boundary if additional procedures are followed.
“Areas of city impact, together with plan and ordinance requirements, may cross
county boundaries by agreement of the city and county concerned if the city is within
three (3) miles of the adjoining county.” Idaho Code § 67-6526(a). This gives the
neighboring county veto-power over a city’s extension of its ACI across a county
line. (See discussion in section 9.E(9) on page 132 regarding annexation across a
county line.)

B. Which plans and ordinances apply

The city and county are required to adopt coordinated ordinances establishing
the ACI’s boundary and specifying what planning and zoning ordinance will apply.
Idaho Code § 67-6526(a).”® They are free to select either the city’s, the county’s, or
some combination or variation. Idaho Code § 67-6526(a).”

Whatever plans and ordinances are made applicable within the ACI, they will
be enforced by the county.”™ This is true even if the city’s ordinances are declared
applicable.”

County enforcement is necessary because article XII, section 2 of the Idaho
Constitution prevents a city from exercising jurisdiction outside its boundaries. “This
Court recognized as far back as 1949 that a city’s exercise of jurisdiction in an
impact area lying beyond a city’s limits is inconsistent with the constitutional
limitations placed on a city’s powers by Article XII, § 2 of the Idaho Constitution.”).
Reardon v. Magic Valley Sand and Gravel, Inc., 140 Idaho 115, 120, 90 P.3d 340,

3 Idaho Attorney General’s Opinion, OAG 95-1 (both the city and county must adopt an
ordinance for an ACI to be effective).

4 Technically, section 67-6526(a)(1) speaks only to planning and zoning ordinances
(“ordinances adopted under this chapter”). However, provisions in Title 50 make clear that a city’s
subdivision ordinances may also be made applicable within the area of city impact. See ldaho Code
§ 50-1306 which deals with platting and which cross-references the area of city impact requirements.
This section provides that if a proposed subdivision lies within an officially designated area of city
impact, the subdivision application must be reviewed in accordance with whichever zoning and
subdivision ordinances are made applicable pursuant to the area of impact ordinances of the city and
the county. However, if no area of impact has been officially adopted and the subdivision lies within
one mile of the corporate limits of a city, the county must transmit the application to the city for
review and comment. The city must use its “subdivision ordinance and/or comprehensive plan” as
“guidelines” for their comments. The county must consider the city’s comments, but is not required
to adopt them.

> Burns Holdings, LLC v. Teton Cnty. Bd. of Comm’rs (“Burns Holdings 11", 152 Idaho
440, 272 P.3d 412 (2012) (Eismann, J.).

6 Cf., Evans v. Teton Cnty., 139 Idaho 71, 73 P.3d 84 (2003) (Kidwell, J.), in which the
Court noted in passing (and without apparent concern) that the Area of Impact Agreement between
Teton County and the City of Driggs called for both governing bodies to review and approve plats
and zone changes.
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345 (2004) (awarding attorney fees against a city and county for adopting ordinances
which purported to authorize the city to exercise jurisdiction within its ACI.”

Reardon confirmed the earlier holding in Blaha v. Bd. of Ada Cnty. Comm 'rs
(“Blaha 1I"), 134 Idaho 770, 9 P.3d 1236 (2000) (Walters, J.).”® In Blaha | and II,
landowners sought to develop Buckwheat Acres within the City of Eagle’s ACI. The
city and county adopted ordinances requiring approval first by the city and then by
the county. This process was followed, and, over a period of time, both the city and
county approved applications for preliminary plat, final plat, and a variance. Two
neighbors, Mr. and Mrs. Blaha, filed various appeals from both the city and county
actions. The Idaho Supreme Court determined that the city and county properly
construed the city’s action as merely in the nature of a recommendation to the county
and not a pre-condition of the county’s approval. To do otherwise, said the Court,
would be in violation of state statute as well as ldaho Const. art. XII, 8 2 which
provides that cities have no jurisdiction outside of their city limits.” Accordingly,
the Court upheld the subdivision approval.

C. Mechanisms for resolving ACI disputes

Section 67-6526(a) contemplates that the city and county are able to agree on
the boundaries and provisions for the ACI. When this does not occur, LLUPA
provides two mechanisms for resolving the dispute.

" Reardon’s reference to 1949 presumably refers to Clyde Hess Distrib. Co. v. Bonneville
Cnty., 69 Idaho 505, 210 P.2d 798 (1949), which is mentioned in Blaha v. Eagle City Council
(“Blaha 1), 134 Idaho 768, 769, 9 P.3d 1234, 1235 (2000) (Walters, J.) and Blaha v. Bd. of Ada
Cnty. Comm’rs (“Blaha I1”), 134 ldaho 770, 777, 9 P.3d 1236, 1243 (2000) (Walters, J.). Clyde
Hess, was not a land use case. It dealt with the division of authority among the city, county, and
state to regulate the sale of beer. Blaha | was the first case to address the division of authority
between city and county with respect to areas of city impact.

8 There was also a companion case, Blaha v. Eagle City Council (“Blaha 1), 134 1daho
768, 9 P.3d 1234 (2000) (Walters, J.), in which the Blahas challenged the City of Eagle’s approval of
the same plat. The Court disposed of this appeal on procedural grounds, noting that whatever the
effect of the city’s action was, it was at most a non-appealable, interlocutory order. Only the
county’s final decision on the plat was appealable, said the Court.

9 “Beyond the corporate limits of a city, the county has jurisdiction by statute to accept and
approve subdivision plats. See I.C. § 50-1308. For the City of Eagle to be allowed to exercise co-
equal jurisdiction with Ada County in the impact area lying beyond the city limits would not only be
in conflict with the statute but also inconsistent with constitutional limitations placed on a city’s
powers.” Blaha Il, 134 Idaho at 777, 9 P.3d at 1243 (citing ldaho Const. art., § 2).
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8)) When a city and county do not agree on the initial
designation of an ACI (section 67-6526(b))—
committee of nine followed by dec action

Idaho Code 8 67-6526(b) is designed to resolve disagreements between a
county and one city regarding the initial establishment of AClIs. Specifically, it
applies where “the requirements of section 67-6526(a), Idaho Code, have not been
met.” (Section 67-6526(a) is the subsection requiring the initial establishment of
complimentary ACI maps, ordinances, and plans by cities and counties.) This would
arise, for instance, if a city wished to establish its ACI and the county did not agree
with the city’s proposal or simply failed to act (or vice versa).

Subsection (b) provides a negotiating process to be undertaken by what has
come to be called “the committee of nine,” which include the three county
commissioners, three city representatives (who must be elected officials), and three at
large members. The committee of nine is charged with developing and making a
recommendation to the respective city and county based on majority vote of the
committee. But this is only a recommendation.

If after all this, the city and county still fail to enact ordinances and adopt
consistent maps, ordinances, and plans establishing the ACI, either the city or the
county may seek a declaratory judgment. At that point, the district court is
empowered to define the ACI and the applicable plan and ordinances.

The statute sets out three broad factors for the court to apply, but provides no
other guidance: “(1) trade area; (2) geographic factors; and (3) areas that can
reasonably be expected to be annexed to the city in the future.” These confusing
(what is a “trade area”?) and amorphous (what are “geographic factors”?) criteria
provide no meaningful standards for the court. Indeed, it is unclear how courts are
expected to resolve what is fundamentally a political question.

#)) When ACI boundaries overlap (section 67-6526(c))—
negotiation, followed by county recommendation,
followed by election

The prohibition against two cities having overlapping ACIs is not explicit in
the statute. But it is implicit in the entire ACI process outlined in section 67-6526.
The whole purpose of having ACls is to avoid conflicts between growth areas. It is
particularly evident in section 67-6526(c) (which requires that overlapping ACls be
adjusted) and in section 67-6526(g) (which mandates that, if the city’s ordinances

8 Subsection (b) authorizes the city or county to “seek a declaratory judgment from the
district court identifying the area of city impact, and plans and ordinance requirements.” Idaho Code
8 67-6526(b). Presumably the court order would instruct the city and county to enact ordinances and
adopt plans as prescribed by the court.
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apply, persons living within the ACI are entitled to representation on the city’s
planning and zoning commission).

In Idaho Code 8 67-6526(c), a separate procedure is provided for disputes
involving more than one city, i.e., where ACIs overlap. This could occur, for
instance if the cities enacted conflicting impact area ordinances. It might also be read
to apply to cities that propose conflicting areas of impact.

Subsection (c) does not employ the “committee of nine” process contemplated
under subsection (b) and (d). Instead, under subsection (c), the competing cities are
directed to attempt to negotiate a resolution of the area of impact boundary dispute.

If they are unable to do so, the county commissioners step in to propose a resolution
(upon request by one of the affected cities).

If either of the cities object to the county’s proposal, the city may demand that
the county conduct an election among the voters “residing in the overlapping impact
area,” allowing the voters to declare which city’s ACI should apply. The results of
the election are binding and conclusive.

Why subsection (b) culminates in dec action and subsection (c) culminates in
an election is a mystery.

3) When existing ACI boundaries are to be changed
(section 67-6526(d))

Another subsection deals with changes to existing ACI boundaries. ldaho
Code 8§ 67-6526(d). This subsection leads off with the firm premise that ACI
boundaries and ordinance provisions remain fixed unless both the county and city
that established them agree to change them. “Areas of city impact, plan, and
ordinance requirements shall remain fixed until both governing boards agree to
renegotiate.” Idaho Code § 67-6526(d) (the “Fixed Boundary Provision™). This
underscores that the intent of the legislation is that ACIs mean something, and that
cities are entitled to rely on them.

This section provides that either the city or the county may request initiation
of “renegotiations” of the ACI, which shall follow the committee of nine process set
out in section 67-6526(b). It then provides that if the city and county are unable to
reach agreement on the change, the judicial process set out in section 67-6526(b)

81 When first enacted in 1975, subsection (c) authorized cities and counties to seek a
declaratory judgment if necessary to resolve overlapping AClIs (the same mechanism used in
subsection (b)). 1975 Idaho Sess. Laws, ch 188. In 1979, this was changed to an election procedure
for subsection (c). 1979 Idaho Sess. Laws, ch. 87. However, the Legislature did not change
subsection (b). Consequently, it is unmistakable that declaratory judgment remains the mechanism
of last resort for ACI disputes between one city and a county, while an election is the mechanism of
last resort for ACI disputes involving multiple cities.
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“shall apply” (meaning that either entity may ask the district court to establish the
ACI).82

Note that section 67-6526(d) loops into the procedures set out in section
76-6526(b).

4)  Election vs. district court

Where the dispute involves two cities with overlapping AClIs or a city and a
county that have adopted conflicting ACIs (and, hence, there is a clearly defined
boundary of the conflicted area), section 67-6526(c) provides for an election by
residents of the overlapped area. In contrast, sections 67-6526(b) and (d) both
provide resolution by the district court of disagreements between one city and the
county of an initial establishment of an ACI or the modification of an existing ACI.
Presumably, this is because there is no clearly defined geographic area in which
voters may be heard.

) Implications for municipal water rights

There are collateral consequences respecting water supply for cities that fail to
address potentially conflicting area of impact boundaries. The Department of Water
Resources will not permit future need water right applications for areas “overlapped
by conflicting comprehensive land use plans.” Idaho Code § 42-202B(8). See Idaho
Water Law Handbook for a more complete discussion of municipal water rights.

82 Subsection (d) provides: “In the event the city and county cannot agree, the judicial
review process of subsection (b) of this section shall apply.” Idaho Code § 67-6526(d). Although
subsection (d) references a “judicial review process” in subsection (b), that process is not technically
judicial review. Subsection (b) authorizes a city or county to seek a “declaratory judgment,” not
“judicial review.”
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11. MAY CITIES ANNEX LAND IN ANOTHER CITY’S ACI?

Note: The issues addressed in this section were the subject of litigation in 2022
between the cities of Middleton and Star. That litigation was settled without
resolution of the substantive legal questions regarding ACIs. The author
represented one of the litigants.

A. Overview

Since 1993, the Annexation Statute has provided expressly that non-voluntary
annexations are limited to land within the annexing city’s ACI. See section 11.D on
page 150 and section 11.F on page 152. This requirement was retained in the 2002
revamping of the statute (which added Categories A, B, and C). Idaho Code
88 50-222(5)(b)(i) and 50-222(5)(c)(i)). Assuming compliance with the requirements
in Idaho Code § 6526 that overlapping AClIs be avoided or fixed, the requirement to
annex only within one’s own ACI means it is not possible for a city to undertake a
non-voluntary annexation into another city’s ACI.

The harder issue is whether a voluntary Category A annexation may invade
another city’s ACI. The Annexation Statute expressly provides that a voluntary
Category A annexation may reach beyond the annexing city’s own ACI. Idaho Code
8 50-222(3)(a)(i). It does not address whether a voluntary annexation my reach into
another city’s ACI. As explored below, the author’s view is that this prohibition is
implicit. If cities must adopt non-overlapping ACIs, how can it be that cities may
invade each other’s ACIs? See section 11.1(3) on page 155. But no court has
answered this question. It may be resolved soon by legislation.

It comes down to this: Why would the Legislature allow voluntary Category
A annexations outside of a city’s own ACI? In the author’s view, it is because ACls
are planning mechanisms—describing lands that may be annexed some time in the
future. Voluntary annexations typically are initiated when a developer approaches
the city and asks that its land be annexed. If the city agrees to annex, it would be
pointless to require it to extend its ACI first and then promptly eliminate the new
portion of the ACI by annexing that land. Invading another city’s ACI is a different
matter, and there is no reason to think the Legislature intended that to occur.

B. AClIs have been mandatory since 1975.

Since its enactment in 1975, LLUPA has mandated that every ldaho city
establish an area of city impact (“ACI”).

The governing board of each county and each city
therein shall, prior to January 1, 1977, adopt by ordinance
following the notice and hearing procedures provided in
section 67-6509, Idaho Code, a map identifying an area
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of city impact within the unincorporated area of the
county.

S.B. 1094, 1975 Idaho Sess. Laws, ch. 188 (codified as amended at Idaho Code
8 67-6526(a)). The statute reads the same today, except that the reference to the
deadline for compliance has been removed.%

C. Initially, establishment of an ACI was not a prerequisite to
annexation.

When LLUPA was adopted in 1975, neither it nor the Annexation Statute
mandated that a city and county complete the negotiated ACI adoption process prior
to annexation.

In a terse 1985 decision (before more recent amendments to the relevant
statutes), the Idaho Court of Appeals ruled that Coeur d’Alene was not barred from
undertaking a non-voluntary annexation of land notwithstanding its failure to
complete its negotiation of an ACI with the county. Coeur d’Alene Indus. Park
Property Owners Ass’'n v. City of Coeur d’Alene, 108 ldaho 843, 702 P.2d 881 (Ct.
App. 1985) (Burnett, J.). (The city had designated an area of city impact, but the
county had not yet acted and no agreement had been reached as to which ordinances
would apply.) The Court rested its decision on the absence of any language linking
the ACI requirement in LLUPA with authority to annex in the Annexation Statute.

Presumably in response to this decision, the Legislature enacted in 1996 the
very linkage the Court of Appeals found lacking. (See discussion of Sequencing
Provision in section 11.E on page 151.) Given these subsequently adopted express
statutory linkages, the Court of Appeal’s conclusion that there is no linkage between
the ACI requirement and the power to annex is obsolete and the opposite is now true.

D. Since 1993, only non-voluntary annexations are required to
be within the annexing city’s own ACI.

The Legislature’s first statement addressing the interconnection between
annexation and ACls came in a 1993 amendment to the Annexation Statute. In that
year, the Legislature adopted a requirement that a city may only annex land within its
ACI, with an exception allowing voluntary annexations to occur outside of its ACI.8*

8 LLUPA initially required that they be established by January 1, 1977. This was later
changed to July 1, 1977 and then to October 1, 1994 (1993 Idaho Sess. Laws, ch. 55).

8 The 1993 amendment stated:

On and after January 1, 1995, any land lying contiguous or
adjacent to any city in the state of Idaho, or to any addition or
extension thereof may be annexed by the city only if the land is
lying in the area of city impact as determined by procedures
contained in section 67-6526, ldaho Code . ... ... An owner of
land of any size may request that the tract of land be annexed by the
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(This replaced much older language that also provided simplified procedures for
voluntary annexations.®)

This 1993 language pre-dated the establishment of annexation Categories A,
B, and C in 2002. The 2002 revision to this provision (including the Category A
Exception) is discussed beginning in section 11.F on page 152.

E. In 1996, the Legislature enacted an across-the-board
“Sequencing Provision” mandating that an ACI be
established before any annexation.

As a practical matter, the requirement discussed above (that a city annex
within its own ACI) meant that a city must establish its ACI before undertaking a
non-voluntary annexation. As of 1993, there was no comparable requirement for
voluntary annexations. In 1996, LLUPA was amended to add the “Sequencing
Provision.” This provision made the establishment of an ACI a prerequisite to any
type of annexation:

Subject to the provisions of section 50-222, Idaho Code,
an area of city impact must be established before a city
may annex adjacent territory.

H.B. 641, 1996 Idaho Sess. Laws, ch. 641 (codified as amended at Idaho Code
8 67-6526(a)). LLUPA’s Sequencing Provision has not been amended since its
enactment in 1996.%

city whether the land is or is not contained in the city’s area of

impact by submitting such request in writing to the city council.
H.B. 154, 1993 Idaho Sess. Laws, ch. 55 (then codified to Idaho Code § 50-222(1)) (emphasis
added).

8 Simplified procedures for voluntary annexations predate LLUPA and its ACI provisions
adopted in 1975. The reference to ACls in the Annexation Statute amendment of 1993 replaced
language dating to 1969 saying that annexation may occur “whenever the owner or proprietor or any
person by or with his authority requests annexation in writing to the city council.” 1969 Idaho Sess.
Laws, ch. 404 (formerly codified at Idaho Code § 50-222).

8 The 1996 amendment also added a reciprocal sequencing provision to the Annexation Act

(which is no longer part of the Annexation Statute):

If a city has not adopted an area of city impact prior to January 1,

1995, the city shall not be prohibited from annexing adjacent

territory if an area of city impact has been adopted in accordance

with the provisions of section 67-6526, Idaho Code, prior to

annexation and all other requirements for annexation have been met.
H.B. 641, 1996 ldaho Sess. Laws, ch. 641 (then codified at Idaho Code § 50-222, repealed in 2008
by S.B. 1391, 2002 Idaho Sess. Laws, ch. 333). The double negative makes it difficult to parse, but
this provision essentially said that even if a city fails to enact its ACI by 1995 (a deadline no longer
in effect), if it enacts its ACI thereafter, it may annex land. This now obsolete language in the
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Technically, the Sequencing Provision only states that an ACI be established
somewhere. However, it is evident that the purpose of the Sequencing Provision is to
require that the ACI include any land to be annexed. Otherwise, there would be no
need for the “Category A exception” (Idaho Code § 50-222(3)(a)(i)), which allows a
voluntary annexation to extend beyond the annexing city’s ACI.

F. The 2002 overhaul of the Annexation Statute retained the
requirement for Categories B and C that annexed lands be
within the city’s area of city impact, but was silent with
respect to Category A.

In 2002, the Legislature completely revamped the Annexation Statute, adding
for the first time the Category A, B, and C types of annexations. S.B. 1391, 2002
Idaho Sess. Laws, ch. 333 (codified as amended at Idaho Code 8§ 50-222,
55-2505(12), 55-2508, 67-6526).

The 2002 amendment expressly required that Category B and C annexations
be of land within the annexing city’s ACI (Idaho Code 88§ 50-222(5)(b)(i) and
50-222(5)(c)(1)), but it included no comparable requirement for voluntary Category A
annexations. S.B. 1391, 2002 Idaho Sess. Laws, ch. 333(codified at amended at
Idaho Code §850-222, 55-2505(12), 55-2508, and 67-6526).8

The 2002 amendment’s silence with respect to Category A presumably meant
that a voluntary Category A annexation could include land outside of a city’s own
ACI. Thus, the 2002 amendment implicitly carried forward the 1993 provision
allowing cities to annex beyond their ACls if the annexation is voluntary.

G. The “Category A Exception,” enacted in 2008, expressly
confirmed that voluntary annexations may occur outside the
annexing city’s ACL.

In 2008, the Legislature added what is informally called the “Category A
Exception.”®® The Category A Exception made explicit what was implicit in the

Annexation Statute was eliminated in the 2002 re-write of the Annexation Statute, but LLUPA”’
Sequencing Provision remains unchanged.

8 There are two types of Category A annexations (voluntary annexations and annexations of
islands of enclaved residential property of less than 100 parcels). As for the latter, the enclaved
lands were required to be within a city, between a city and a fairgrounds, or “bounded on all sides by
lands within a city and by the boundary of the city’s area of city impact.” Idaho Code § 50-
222(3)(a). Thus, except for the fairground exception, this second type of Category A annexation was
required to be either within the city or within the area of city impact.

8 The legislation was aimed primarily at eliminating implied consent (based on hooking up
to city utilities) for Category A annexations. It also included the clarification that Category A
annexations may extend beyond a city’s own ACIL.
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2002 recodification. The 2008 amendment restated the statutory exception first
adopted in 1993 allowing voluntary annexations to reach beyond a city’s own ACI.
The 2008 amendment also added a new requirement that the annexed land be within
in the comprehensive plan.®® It reads in full:

(i) All private landowners have consented to
annexation. Annexation where all landowners have
consented may extend beyond the city area of impact
provided that the land is contiguous to the city and that
the comprehensive plan includes the area of annexation;

H.B. 545 (replacing H.B. 524), 2008 Idaho Sess. Laws, ch. 118 (codified at Idaho
Code § 50-222(3)(a)(i)) (emphasis added). This language has not been amended and
remains in effect today.

H. The Category A Exception (like its 1993 and 2002
predecessors) makes perfect sense.

At first blush, allowing a city to undertake a voluntary annexation beyond its
own ACI might seem contrary to the purpose of requiring cities to adopt ACIs. But
the reason for this special treatment of voluntary annexations is simple. As soon as
the land is annexed, it is no longer in the ACI. Voluntary annexations that do not

The latter was addressed four times in the legislative history. First, bill co-sponsor Rep.
Lynn Luker explained, “This legislation makes clearer that under Category A, where there is one
hundred percent consent, that this percentage [probably means annexation] can extend beyond the
area [of impact] as long as it is within the comprehensive plan area.” House State Affairs Committee
Minutes (2/12/2008). Second, bill co-sponsor Rep. Lynn Luker explained “that this first clarifies
Category A annexation, which requires consent of all property owners, and that it may extend
beyond the area of impact so long as the comprehensive plan includes the area of annexation.”
House State Affairs Committee Minutes (2/19/2008). Third, bill co-sponsor Rep. Lynn Luker stated:
“In addition, this bill clarifies that Category A annexation, which requires consent of all property
owners, may extend beyond the area of impact, so long as the comprehensive plan includes the area
of annexation. House Local Government Committee Minutes (2/26/2008). Fourth, bill co-sponsor
Sen. Russ Fulcher explained: “It clarifies Category A annexations. There is a conflict in Code right
now; 50-222 directly conflicts with 67-6526 and it has to do with annexations outside of areas of
impact. One says it can be done, the other says it can’t. This bill clarifies the code and supports 50-
222 which is the current practice. This bill clarifies that Category A annexations that require the
consent of all property owners may extend beyond the area of impact so long as the comprehensive
plan includes the area of annexation.” Senate Local Government and Taxation Committee Minutes
(3/5/2008).

These statements essentially recite the language of the statute. Nothing was said suggesting
that a city may annex into another city’s ACI.

8 The 2008 amendment also added a new proviso that the annexed land be included in the
comprehensive plan. This presumably means that the annexed area must be included on the city’s
future land use map required by LLUPA. ldaho Code § 67-6508(e). However, nothing in the
Annexation Statute or its legislative history explains what being “included” in the comprehensive
plan means.
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invade other ACls are by definition not contentious. So, if there is no controversy,
why put the city through the trouble and expense of expanding its ACI to include the
annexed land when that ACI expansion will immediately disappear upon annexation?

In other words, the Legislature has recognized since 1993 that it is important
for cities to establish and live within their ACIs where annexation is contested.
Likewise AClIs are important where land may not be annexed for a number of
years—thereby allowing planning, infrastructure, and investment decisions to be
informed by knowing which city eventually will serve that land.

But these concerns melt away when:

(2) there is no controversy (because the annexation is welcomed by the
landowner and does not interfere with the planning and investments of other cities
private parties) and

(2) the expanded portion of the ACI will not last long enough to be of value
because it will immediately become part of the city.

In short, the Category A Exception makes sense and means what it says:
voluntary annexations may reach beyond a city’s own ACI. There is no reason to
read more into it (such as the right to invade other cities’ ACIs).

L. LLUPA and the Annexation Statute, read together, compel
the conclusion that cities may not invade other cities’ ACls.

€)) The Annexation Statute is silent on the question of
invading other cities’ AClIs.

The Annexation Statute addresses ACIs only in the context of when the
annexed land must be within the city’s own ACI and when annexation may extend
beyond its ACI.%° The Annexation Statute says nothing, one way or the other, about
whether a city may annex into another city’s ACI.%*

% As discussed above, for Category B and C annexations, the annexed land must be within
the annexing city’s ACIL. Idaho Code §§ 50-222(5)(b)(i) and 50-222(5)(c)(i). The Category A
Exception (Idaho Code § 50-222(3)(a)(i)) authorizes a city to undertake a voluntary Category A
annexation of land that lies beyond its own ACI.

°1 On two occasions, the Legislature considered, but did not enact, legislation that would
have amended the Annexation Statute to address this question.

In 2006, a bill was introduced that would have required approval of the county
commissioners and of the other city council if a city proposed to annex lands within another city’s
ACI. The bill also laid out extensive criteria to be considered in such situations by the
commissioners and city council. H.B. 856 (2006). The bill never received a hearing, so there is no
legislative history.

In 2022, a bill was proposed that would have expressly authorized voluntary annexations
that invade another city’s ACI. H.B. 635 (2022). The bill was defeated in a floor vote in the Idaho
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Q) LLUPA and the Annexation Statute should be read
together.

The Annexation Statute and LLUPA must be read together. “Statutes and

rules that can be read together without conflicts must be read in that way.” State v.
Garner, 161 Idaho 708, 711, 390 P.3d 434, 437 (2017).

The Idaho Court of Appeals found this was not the case in 1985. Coeur
d’Alene Indus. Park Property Owners Ass’n v. City of Coeur d’Alene, 108 ldaho 843,
702 P.2d 881 (Ct. App. 1985) (Burnett, J.). (See discussion of this case in section
11.C on page 150.) Indeed, until 1993, the two statutes did not speak to each other.
However, multiple amendments since then (discussed above) make clear that these
statutes are now joined at the hip. Accordingly, it is appropriate to consider the
guestion of annexation and AClIs in the context of both statutes.

3) LLUPA’s requirement that cities adopt non-
overlapping ACIs before annexation necessarily
conveys that cities may not unilaterally annex into
other cities’ AClIs.

The Legislature’s mandate that cities establish non-overlapping AClIs is
central to the goal articulated in the Annexation Statute of promoting the orderly
development of Idaho’s cities. This mandate is reflected in five requirements:

e The first is LLUPA’s Mandatory ACI Provision (Idaho Code
8 67-6526(a). Since its enactment in 1975, LLUPA has mandated that
every ldaho city establish an ACI.

e The second is LLUPA’s Sequencing Provision (Idaho Code
8 67-6526(a)). It requires that a city must establish its ACI prior to
annexing land. The Sequencing Provision states that it is “subject to”
the Annexation Statute (which allows voluntary annexations by reach
beyond the city’s own ACI).

e The third is LLUPA’s Fixed Boundary Provision (Idaho Code
8 67-6526(d)). It states that ACI boundaries “shall remain fixed until
both governing board agree to renegotiate.” This provision provides
that the renegotiation shall be undertaken pursuant to the ACI Conflict
Resolution Procedures.

e The fourth is the P&Z Representation Provision (Idaho Code
8 67-6526(g)) (applicable only if the city’s ordinances shall apply).

Senate. The legislative history shows that the Senate felt that further evaluation of the situation was
appropriate.

LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 155
14531573.226 Printed 1/28/2025 10:56 AM



The requirement that the mayor appoint persons living within the ACI
to serve on the city’s Planning and Zoning Commission reflects the
legislative expectation that citizens and the city will engage in and rely
on long-term planning within the ACI.

e The fifth is LLUPA’s ACI Conflict Resolution Procedures (Idaho Code
88 67-6526(b) and (c)). These provisions set out detailed mechanisms
to ensure that any overlap between ACIs is resolved by negotiation,
judicial decision, or election—not by the unilateral action of one city.

These provisions compel the conclusion that cities are not authorized to
invade each other’s ACls. If a city has a problem with another city’s ACI, it is
supposed to employ the ACI Conflict Resolution Procedures, and live with those
results. If, instead, cities were free to annex across ACI boundaries anytime a
landowner consents to the annexation, there would be no need for those dispute
resolution mechanisms.

It is inconceivable that the Legislature would have declared that ACI
boundaries are “fixed” until renegotiated, enacted elaborate dispute resolution
mechanisms, and empaneled citizens living within the ACI to engage in planning
decisions, only to allow those boundaries to be incrementally carved up by a
neighboring city at will.*2 Doing so would undermine the very purpose of having
ACIs, which is to resolve up-front the development path for every Idaho city, thus
allowing city planners, investors, homeowners, and the community to rely on those
boundaries.

As the Idaho Supreme Court said: “The object of this requirement [to
establish ACIs] was to delineate areas of future contiguous growth in order to assure
their orderly development and thereby reconcile potentially competing designs for
boundary expansion with accepted land use planning principles.” City of Garden
City v. City of Boise, 104 Idaho 512, 514, 660 P.2d 1355, 1358 (1983) (Huntley, J.).

The Idaho Legislature also has recognized that the central purpose of the
annexation process is to assure the orderly development of Idaho’s cities. The
legislative intent set out at the beginning of the Annexation Statute states:

Legislative intent. The legislature hereby declares
and determines that it is the policy of the state of Idaho
that cities of the state should be able to annex lands which
are reasonably necessary to assure the orderly
development of Idaho’s cities in order to allow efficient
and economically viable provision of tax-supported and

%2 The Category A Exception is not a minor carve-out. Most annexations in Idaho are
Category A annexations.
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fee-supported municipal services, to enable the orderly
development of private lands which benefit from the cost-
effective availability of municipal services in urbanizing
areas and to equitably allocate the costs of public services
in management of development on the urban fringe.

Idaho Code § 50-222(1) (emphasis added).%

Reading LLUPA and the Annexation Statute to allow one city to unilaterally
invade another city’s ACI whenever one of those cities accepted a developer’s
request for annexation would conflict with the stated goal promoting the orderly
development of Idaho’s cities articulated by both the Idaho Supreme Court and the
Legislature.

4 The “subject to” language in the Sequencing Provision
does not grant cities the right to invade other cities’
ACls.

This conclusion is not altered by words in the Sequencing Provision stating
that it is “subject to the provisions of section 50-222.” Idaho Code § 67-6526(a).
That proviso simply reinforces the conclusion that the two statutes work together and
that nothing in LLUPA’s Sequencing Provision is intended to override any
requirement in the Annexation Statute. There is nothing in the Annexation Statute
(when the Sequencing Provision was adopted in 1996, or now) that speaks to whether
cities may or may not invade other cities’ ACls.

Indeed, at the time the Sequencing Provision was adopted in 1996,% there
were no Category A, B, or C annexations. That breakdown was not adopted until the
revamp of the Annexation Statute in 2002, and the Category A Exception was not
adopted until 2008. Accordingly, at the time of its enactment, the “subject to”
language in the Sequencing Provision was not referring to the Category A Exception.

What was the “subject to” language referring to? In addition to underscoring
that the Sequencing Provision was not intended to modify anything in the Annexation
Statute, it reinforces that cities may continue to engage in voluntary annexations
beyond their own ACI boundaries. The Annexation Statute has allowed that since
1993 and continues to allow it under the Category A Exception. But the Annexation
Statute has never said that cities may annex into other cities’ ACIs. Thus, the
“subject to” language cannot be read to override the requirement that cities not
invade each other’s ACls.

% This statement of legislative intent was added as part of the comprehensive re-write of the
statute in 2002. S.B. 1391, Idaho Sess. Laws, ch. 333 (2002) (codified at Idaho Code § 50-222(1)).

% H.B. 641, 1996 Idaho Sess. Laws, ch. 641 (codified at Idaho Code § 67-6526(a)). See
discussion of the Sequencing Provision in section 11.E on page 151.
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In sum, the Sequencing Provision requires a city to establish its ACI before
annexation. The Fixed Boundary Provision and ACI Conflict Resolution Procedures
require that the ACI not overlap another city’s ACI. The only exception to the
Sequencing Provision is that it is “[s]ubject to the provisions of section 50-222.”
Section 50-222 says nothing about annexing into another city’s ACI. Thus, the
“subject to” language cannot be read to override the requirement that cities not
invade each other’s ACIs. The provision in LLUPA saying it is “subject to” the
Category A Exception simply confirms that the right to annex land voluntarily
outside of a city’s ACI is not overridden by LLUPA’s Sequencing Provision.
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12. THE SUBDIVISION PROCESS

This treatment of subdivision law breaks into two main categories: (1) the
subdivision and “platting” process, which is the process of securing approvals from
the local jurisdiction to divide a parcel of land into smaller lots, and (2) restrictive
covenants, which are generally recorded along with subdivision plats to control the
nature and use of the lands within the subdivision.

A. Introduction

At its core, subdivision is simply “the division of a lot, tract or parcel of land
into two or more lots, tracts, parcels or other divisions of land for sale or
development.” Black’s Law Dictionary (Sixth Edition, 1990), p. 1424. Legal
subdivision requirements emerged over a hundred years ago as a means of facilitating
more convenient conveyance of property. It has now evolved into a more
comprehensive body of planning law. Subdivisions are often used in tandem with,
but are distinct from, zoning regulations. (Or they may be codified as a subset of the
zoning regulations.) Where zoning regulations delineate the uses and the permissible
ways in which land may be developed, subdivision regulations identify the
procedures for dividing land and impose requirements for providing public
infrastructure and other improvements when the land is developed.

The Fourth Circuit Court of Appeals summarized the evolution of subdivision
regulations as follows:

Land use controls over subdivisions date from the
late nineteenth century. The original statute took the
form of land platting legislation and were intended to
provide a more efficient method of conveying property.
Before subdivision control, land was sold by reference to
metes and bounds, an unreliable system that often
resulted in confusion and overlapping titles. Subdivision
regulations avoided these problems by requiring land
developers to record in the local records office a ‘plat,” or
map, of the property. The plat, which contained precise
dimensions, subdivide the land into blocks and lots and
indicated the location of roads and parks. Once the plat
was recorded, individual lots could then be conveyed by
reference to the lot, block, and plat name, thereby
avoiding the confusion inherent in the metes and bounds
system.

Beginning in the 1920s, subdivision control became not
only a mechanism to simplify the conveyance of
individual lots, but also a means through which localities
could regulate urban and suburban development through
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comprehensive planning. Localities began to use
subdivision regulations to prevent the construction of new
streets that were not well aligned with existing roads.
Subdivision control also functioned to ensure that
development did not result in platted lots of unusable
sizes that remained vacant, or in the splitting of large
holdings suited for industrial or agricultural uses into
numerous parcels that a private person could not
reassemble.

Following the Second World War, localities used
subdivision control to implement more extensive
substantive regulation. With the expansion of suburban
areas, subdivision regulation turned to ensuring the
provision of adequate local governmental facilities and
services. Thus, such regulation mandated the
construction of parks and other recreational facilities as
well as schools for area residents. Comprehensive
planning also became concerned with structuring
development to avoid serious off-site drainage problems
and to avert the negative impact of development on the
local environment. Subdivision regulation also became a
mechanism to ensure that streets were properly
constructed and were sufficiently wide for anticipated
traffic. Finally, localities required each lot to have
adequate access to public services and utilities, such as
water, sewage, gas, electricity, telephone, and cable
television.

Gardner v. City of Baltimore Mayor and City Council, 969 F.2d 63 (4th Cir. 1992)
(citations omitted).

This law review article offered this summary of the evolution of subdivision

requirements:

As originally conceived, subdivision regulations served
the primary purpose of making the recordation of land
titles more efficient. Subsequently, with the publication
of the Standard City Planning Enabling Act in 1928, the
regulations expanded to include the concept of requiring
the subdivider to provide internal improvements, such as
streets and open spaces. The vast increase in demand for
housing after World War 11, and the accompanying
explosive growth of residential subdivisions, led local
governments to expand the scope of regulations even
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further by requiring subdividers to contribute to off-site
improvements such as parks, roads, and schools.

Carlos A. Ball & Laurie Reynolds, Exactions and Burden Distribution in Takings
Law, 47 Wm. & Mary L. Rev. 1513, 1523 (2006)

B. Idaho’s Subdivision Statute

The subdivision of land is governed primarily by Idaho Code §§ 50-1301 to
50-1329 within Chapter 13 entitled “Plats and Vacations.”® This statute, adopted in
1967, predates LLUPA. 1967 Idaho Sess. Laws, ch. 429. However, LLUPA cross-
references the subdivision statute. Specifically, LLUPA requires local governments
to adopt local ordinances providing “for standards and for processing of applications
for subdivision permits under sections 50-1301 to 50-1329.” Idaho Code § 67-6513.
The subdivision statute also cross-references LLUPA. Idaho Code § 50-1308.

The subdivision statute defines a “subdivision” as a “tract of land divided into
five (5) or more lots, parcels or sites for the purpose of sale or building development,
whether immediate or future. ...” Idaho Code § 50-1301(17) (formerly
50-1301(15)).

This statutory definition further provides: “Cities or counties may adopt their
own definition of subdivision in lieu of the above definition.”®® 1d. Nearly all cities
and counties in ldaho have done so. Some jurisdictions have broadly defined
subdivisions to include nearly any division of land. For example, Ada County
defines a subdivision as “The division of a lot or parcel of land, into two (2) or more
lots for the purpose of conveyance of ownership or for building development; and the
recorded plat thereof.” Ada County Code § 8-1A-1. Boise City defines a subdivision
as “the division of a lot, tract or parcel of land into 2 or more lots for the purpose of
sale, or building development, whether immediate or future, including dedication of
streets.” Boise City Code § 9-20-03. Thus, for all practical purposes any division of
land in Ada County or Boise City must be processed as a subdivision, unless
otherwise exempted (as discussed in the following paragraph).

% The platting statutes are codified in Title 50, which is the portion of the Idaho Code
dealing with cities. That is because, historically, plats were mostly limited to developed land within
cities. But these platting statutes are not limited to cities. They are equally operative as to
unincorporated land administered by counties.

% Plainly, the statute allows cities and counties to adopt more restrictive definitions of
“subdivision.” By its own terms, the statute also authorizes them to adopt less restrictive definitions.
On the other hand, an argument could be made that local governments should not be allowed to
adopt a definition of “subdivision” that violates the purpose of LLUPA’s requirement that they adopt
a subdivision ordinance. ldaho Code § 67-6513. Perhaps, for example, defining subdivision as a
tract of land with over 200 lots might be seen as not meaningfully complying with LLUPA’s
requirement to have a subdivision ordinance. We are aware of no case law on this subject.
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Many local jurisdictions have provided for certain, limited exclusions to their
subdivision ordinances. For example, Ada County’s subdivision ordinance exempts
the following “divisions” from its subdivision requirements:

= a property boundary adjustment;®’

* a “one-time division” of a parcel of land that was “of record” at the
Ada County Recorder’s office prior to January 1, 1985;%

= acourt decree dividing a lot or parcel into separate, distinct ownership
in the distribution of property;®

= adivision of property as a result of condemnation;

= the expansion or acquisition of street rights-of-way by a public
highway agency;

= creation of one residential parcel for conveyance pursuant to an
approved farm development right;*® and

= the division of abutting parcels held under common ownership.*

Boise City’s subdivision ordinance exempts (i) one-time divisions, (ii)
property boundary adjustments, and (iii) the division of land into parcels of five (5)
acres or more, so long as it does not involve the dedication of public streets. See
Boise City Code § 9-20-04.E. A one-time division and property boundary
adjustment require an application and the recordation of a formal record of survey
illustrating the new division or new property boundaries. See Boise City Code 8§ 9-
20-04.E.1 and 2. Furthermore, the resultant parcels from a one-time division must
meet the minimum requirements for area, frontage, width and depth for the existing

" A “property boundary adjustment” is not really a division of land. Instead, it is a process
where existing property boundaries between parcels are relocated without the creation of new
parcels. This process is often used to modify an existing parcel or subdivision layout without going
through the formal subdivision process.

% The resultant parcels must comply with applicable access and dimensional requirements.

% If the parcels created do not meet the applicable dimensional standards for their zoning
designations, the parcels will be recognized for ownership transfer purposes only and will “not be
eligible for development including any building permits for renovation or repair of an existing
structure.” Ada County Code § 8-4A-17.

190 This process allows qualifying parcels in Rural Preservation zones that are at least 40-
acres in area to split off one parcel for residential purposes, even if the resultant parcels will be
below the minimum area requirements in the Rural Preservation zone. See Ada County Code § 8-
2A-5.

101 This is not really a division of property, but an exception to the automatic presumption
that “abutting properties held in the same ownership shall be considered one property for
development purposes.” Ada County Code § 8-4A-8.

LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 162
14531573.226 Printed 1/28/2025 10:56 AM



zone. The resultant parcels from a property boundary adjustment must also meet the
dimensional requirements of the existing zone, unless the property was an allowed
nonconforming parcel and the adjusted boundaries do not result in a decrease in any
noncompliant dimension.

Other jurisdictions may exempt other divisions of property from subdivision
requirements. One of the more common of these is a bona fide division for
agricultural purposes.

C. The “platting” process

The platting process is governed by Idaho Code 8§ 50-1301 to 50-1334, which
1s not part of LLUPA. It is, however, connected to LLUPA’s provisions for
subdivision in Idaho Code § 67-6513.

Idaho law requires “every owner creating a subdivision . . . shall cause the
same to be surveyed and a plat made thereof which shall
particularly and accurately describe and set forth all the | Note: See Idaho
streets, easements, public grounds, blocks, lots, and Road Law Handbook
other essential information, and shall record said plat.” | for additional
Idaho Code § 50-1302. The detailed technical background on the
requirements for the surveying and verification of plats | Platting process.
are set forth in Idaho Code 88 50-1304 to 50-1306.

Idaho law requires local jurisdiction approval of all plats prior to recordation.
All local jurisdictions must enact a subdivision ordinance, and the Local Land Use
Planning Act, Idaho Code 88 67-6501 to 67-6538 (“LLUPA”), sets forth the
procedures for reviewing and approving subdivision applications. If the local
jurisdiction has established a planning commission, then all plats must be submitted
to the planning commission. ldaho Code § 50-1308.

If a subdivision is located within the corporate limits of a city, it must be
approved by the city council prior to recordation. If the subdivision is not within the
corporate limits of a city, the board of county commissioners must approve the plat.
However, if the subdivision lies within an officially designated area of city impact, it
must be reviewed in accordance with whichever zoning and subdivision ordinances
are made applicable pursuant to the area of impact ordinances of both jurisdictions.
Idaho Code § 50-1306.1%2 If no area of impact has been officially adopted and the
subdivision lies within one mile of the corporate limits of a city, the county must

102 This provision was significantly amended in 1999. 1999 ldaho Sess. Laws, ch. 391.
Prior to 1999, the statute purported to give the city co-equal regulatory power within the area of city
impact. Had this not been amended in 1999, it would not have survived the court’s decision in Blaha
v. Bd. of Ada Cnty. Comm 'rs, 134 Idaho 770, 9 P.3d 1236 (2000). Curiously, the Blaha court quoted
the pre-1999 statute (which applied to the application), but found it unnecessary to address its
validity.
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transmit the application to the city for review and comment. The city must use its
“subdivision ordinance and/or comprehensive plan” as “guidelines” for their
comments. Idaho Code 8§ 50-1306. The county must consider the city’s comments,
but is not required to adopt them. (Areas of city impact are discussed further in
section 10 at page 143.)

Practice Tip: As each local jurisdiction has its own requirements
and procedures for the review and processing of subdivision
applications, it is imperative that you become familiar with the
specific requirements and processes of the local jurisdiction prior
to submitting a plat application. Some local jurisdictions require
pre-application conferences and neighborhood meetings prior to
submission of a subdivision application.

The local jurisdiction’s subdivision ordinance must specify the requirements
of, and approval process for, subdivision applications. Most local jurisdictions
follow a two-step process for reviewing plats — a preliminary plat review and a final
plat review.'% In addition to public notice and hearings, most local jurisdictions
provide for the formal review of all plat applications by its own departments,
emergency service agencies, public utilities, irrigation and drainage districts, and
other governmental and quasi-governmental entities.'® Preliminary plats generally
set forth the basic information necessary for the reviewing entity to determine if the
subdivision plan generally complies with the applicable requirements. Although
called “preliminary,” in some jurisdictions, the approval of a preliminary plat may be
“final as to all matters set forth in said preliminary plat” and subject to appeal under
LLUPA. Ada County Code § 8-6-3.F. In any event, if the preliminary plat approval
allows the applicant to take immediate steps to permanently alter the land before final
approval, the preliminary plat approval is subject to appeal under LLUPA. Rural
Kootenai Organization, Inc. v. Bd. of Comm rs, Kootenai Cnty., 133 Idaho 833, 837-
39, 993 P.2d 596, 600-02 (2000).

Practice Tip. If the local jurisdiction’s ordinance designates a
preliminary plat approval to be a final decision, or allows the applicant
to take steps to immediately alter the land after the preliminary plat
approval, the appeal period under LLUPA begins to run after such
approval.

103 Some jurisdictions allow the preliminary and final plats to be processed simultaneously
for simple subdivisions.

104 For example, Boise City sends all plats to at least eighteen different departments and
agencies for review and comment, from the Ada County Assessor’s office to the applicable cable
system franchisee. See Boise City Code § 9-20-05.C.4.
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Once preliminary plat approval is obtained, the applicant may prepare the final
plat in compliance with the requirements of Idaho Code and the local jurisdiction.
Most local jurisdictions require the final plat to be recorded within one or two years
of the preliminary plat approval. Generally, an applicant is required to construct all
required subdivision improvements (e.g., streets, sidewalks, utilities, etc.) prior to
applying for final plat approval. Some local jurisdictions will instead allow an
applicant to provide a bond or other security guaranteeing that required subdivision
improvements will be constructed within a certain time. To be eligible for
recordation, the final plat must contain the following certificates and approvals:

e The owner must provide a certificate containing a correct legal
description of the lands included in the subdivision, a statement as to its
intentions to include the described lands in the plat and make an offer
to dedicate all public streets and rights-of-way shown on the plat. See
Idaho Code § 50-1309(1).

e The professional land surveyor making the survey must certify the
correctness of the plat. Idaho Code 8 50-1309(1).

e A certificate by the applicable health district verifying approval of
sewer and water facilities. ldaho Code 8§88 50-1326 through 50-1329.

e A certificate by the person filing the plat that the property will be
served by a water supply (wells or otherwise). Idaho Code § 50-1334.

e If necessary, a certificate of acceptance from the local highway district,
if any, of public streets, alleys and easements for public maintenance.%®

e A certificate of approval by the city council (usually by the city clerk),
if applicable.

e A certificate by the city engineer, if applicable.

e A certificate by the county surveyor.1%

105 See Idaho Code § 50-1312. No dedications or transfer of a private road to the public can
be made without the specific approval of the appropriate public highway agency accepting such
private road. “No dedication or transfer of a private road to the public can be made without the
specific approval of the appropriate public highway agency accepting such private road.” Idaho
Code 8§ 50-1309(2).

106 The county’s surveyor must “check the plat and the computations thereon” and certify
that the plat meets the requirements of state law. Idaho Code § 50-1305.
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e A certificate by the county treasurer within 30 days prior to
recordation. %’

The acknowledgement and recording of a plat “is equivalent to a deed in fee
simple of such portion of the premises platted as is on such plat set apart for public
streets or other public uses, or as is thereon dedicated to charitable, religious or
educational purposes.” Idaho Code 8 50-1312 (previously codified at 49-2205). (See
Road Law Handbook for Idaho case law on this statute, which says that, in fact, an
easement is conveyed by the dedication.)

The developer may not begin to sell the individual lots indicated on the plats
until the final plat is recorded. The selling, or offering for sale, of any lots before the
final plat has been duly recorded violates Idaho Code § 50-1316 (with a nominal,
$100 penalty per lot) and may be subject to other penalties set by the local
jurisdiction. For example, selling lots in violation of the Ada County Subdivision
Ordinance is a misdemeanor. See Idaho Code 8 67-6527 and Ada County Code § 8-
7-8.A.

D. Vacation of plats, public streets and rights-of-way

Idaho Code Sections 50-1317 through 50-1324 set forth the statutory
procedure to vacate a plat or a portion of a plat. Local jurisdictions and highway
districts may have additional procedures and requirements. See, e.g. Idaho Code 88
40-203, 40-208. Easements are vacated in the same manner as plats. See Idaho Code
8 50-1325. Land exclusive of public rights-of-way need not be vacated in order to be
replatted.

To vacate a plat, road, right-of-way or easement, the interested party must file
a petition with the applicable jurisdiction. See Idaho Code § 50-1317. If the property
Is inside an incorporated city, the petition must be filed with the city. The city may
grant the petition “with such restrictions as they deem necessary in the public
interest.” Idaho Code § 50-1306A(3). If the property is not inside an incorporated
city, but within one mile of an incorporated city, the petition must be filed with both
the city and county. See Idaho Code § 50-1306A(3) and Idaho Code § 50-1306A. If
the property is more than one mile from an incorporated city, the petition must be
filed with the county. See Idaho Code § 50-1317.

Public roads and rights-of-way under the jurisdiction of a highway district or
county must be filed with the highway district or county. ldaho Code § 50-1317;
Idaho Code § 40-203(a). If the highway district is within a city, the city must consent
to the application. Idaho Code 88 50-1306A(6), 50-1306A(4). To support a
vacation, the highway district or county commissioners must find that maintaining

07 A county treasurer may withhold certification only if property taxes are due, but not paid,
on property within the subdivision. See ldaho Code § 50-1308.
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the highway or right-of-way is “in the public interest.” Idaho Code § 40-203(a) &
(h). The decision “shall be written and shall be supported by findings of fact and
conclusions of law.” Idaho Code § 40-203(h). Otherwise, the vacation is
accomplished “pursuant to the provisions of chapter 13, title 50, Idaho Code.”
Challenges to vacations by highway districts and counties are brought pursuant to
Idaho Code Section 40-208. Idaho Code § 40-203(k).

The adjacent landowners must consent to the vacation of a public street or
right-of-way in writing, unless the public street or right-of-way has not been open to
the public for a period of five (5) years and the non-consenting owners have access to
his property from some other public street, public right-of-way or private road. See
Idaho Code 8 50-1321. Furthermore, the jurisdiction must be satisfied that the non-
consenting owners have been served with notice of the proposed abandonment in the
same manner as a summons in an action at law. Idaho Code 8§ 50-1321.

Notice of the public hearing on the vacation application must be provided to
the public (by newspaper notice and public posting), as well as specific written notice
to all landowners within 300 feet of the affected property. See Idaho Code 88 50-
1317 and 50-1306A(2). Easements for utilities, drainage and slope purposes may be
vacated by the recording of a new or amended plat, provided that affected easement
holders consent in writing. See Idaho Code § 50-1306A(5).

If the petition to vacate is granted, title to the vacated property shall vest in the
“rightful owner”, i.e., the person or entity that would otherwise have legal title. For
street vacations, title to the vacated street is distributed to the adjacent landowners.
See Idaho Code 88 50-1320 and 50-311. For public squares or common areas, the
property will vest with the local jurisdiction, who may sell the property and retain the
proceeds. Idaho Code 88 50-1320 and 50-311. The vacation of streets and alleys do
not impair the rights-of-way, easements and franchise rights of any lot owner or
public utility. Idaho Code 8§88 50-1320 and 50-311.

An aggrieved person must file an appeal of a city’s decision on a vacation
application within twenty days after publication or notice. See Idaho Code § 50-
1322. Before a vacation of a plat can be recorded, the county treasurer must certify
that all taxes due are paid. See ldaho Code § 50-1324(1). Any action to establish
adverse rights or interest in the affected property, or determine the invalidity of the
vacation, must be brought within six months after recordation of the vacation with
the county recorder. See Idaho Code § 50-1323. Appeals of highway district or
county vacation decisions proceed pursuant to Idaho Code Section 40-208. These
appeals must be brought within 28 days of the decision. Appeals pursuant to Section
40-208 also include different procedural steps and standards of review than appeals
under the IAPA.
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E. Restrictive covenants

Generally, developers will find it desirable to place restrictive covenants
against the subdivided lands to maintain or enhance the land’s value or desirability.
Some local jurisdictions also require restrictive covenants as part of the subdivision
process. Restrictive covenants generally contain a detailed set of restrictions and
covenants that control the nature of the use, development and occupancy of the lands.
Restrictive covenants may also create an organization for the maintenance and
operation of common facilities or amenities for the subdivision, such as private roads,
clubhouses, open spaces, etc.

a) Enforceability of restrictive covenants

Restrictive covenants are merely private contractual agreements and are
generally enforced in the same manner as any contract or covenants. In Brown v.
Perkins, 129 Idaho 189, 923 P.2d 434 (1996), the Idaho Supreme Court stated that:

When a court interprets a restrictive covenant, it is to apply generally the same
rules of construction as are applied to any contract or covenant. Where contract
terms are clear and unambiguous, the interpretation of the contract’s meaning is a
question of law. . . . Where there is no ambiguity, there is no room for
construction; the plain meaning of the language governs.

Brown v. Perkins, 129 Idaho 189, 192, 923 P.2d 434, 437 (1996) (citations omitted).

Restrictive covenants, like many contractual terms, occasionally suffer from
ambiguity. When an ambiguity exists, the Court must attempt to “determine the
intent of the parties at the time the instrument was drafted.” Brown, 129 Idaho at
193, 923 P.2d at 438. A provision is ambiguous if “it is capable of more than one
reasonable interpretation on a given issue,” when the entire agreement is viewed as a
whole. Brown, 129 Idaho at 192-93, 923 P.2d at 437-38. All doubts are to be
resolved in favor of the free use of property. Brown, 129 Idaho at 192, 923 P.2d at
437. Courts will not implicitly create a limitation not clearly expressed in the
language of the restrictive covenant. In general, courts decline to enforce restrictions
that are not clearly expressed or where the relief sought is unreasonable or
unexpected under a common sense reading of the restrictive language.

When an owner seeks enforcement of restrictive covenants, such as specific
performance or injunctive relief against a prospective breach, courts will weigh the
equities and ““equitable principals will prevail and the rules of fair dealing and good
conscience must be applied.” Smith v. Shinn, 82 Idaho 141, 148, 350 P.2d 348, 351
(1960). The Idaho Supreme Court has found the interpretations and application of
the covenants by the affected parties to be an important consideration. In Smith v.
Shinn, 82 Idaho 141, 350 P.2d 348 (1960), the Idaho Supreme Court reversed and
remanded a trial court’s decision to strictly enforce a restrictive covenant where the
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trial court refused to consider evidence from the defendant suggesting that the
restrictions at issue may have been violated by other parties. The Court stated that:

It would be inequitable to require appellants to comply
with the restriction under an interpretation or construction
different from that applied to other property owners. . .
[If those seeking to enforce the restriction] have
knowingly and without objection permitted several other
grantees within the subdivision to violate the restrictions
which they seek to enforce . . . equity will not assist
them in such enforcement. Such rule rests upon the
equitable ground that, if any one who has a right to
enforce the covenant and so preserve the conditions
which said covenant was designed to keep unaltered shall
acquiesce in material alterations of those conditions, he
cannot thereafter ask a court of equity to assist him in
preserving them.

Smith, 82 Idaho at 148, 892 P.2d at 351-52 (citations omitted).

Under certain circumstances, significant changes in the lands encumbered by
the restrictive covenants may lead a court to refrain from enforcing restrictions that
no longer benefit any owners in the manner originally envisioned. See Ada Cnty.
Highway District, by and through Silva v. Magwire, 104 Idaho 656, 662 P.2d 237
(1940). However, external changes are not sufficient to void a covenant:

If a particular subdivision is subject to restrictive
covenants restricting its use to residential, and the
subdivision itself has not changed, then changes outside
of the subdivision standing alone, even though adjacent,
do not invalidate the restrictions. An increase in noise or
traffic in the surrounding area, or even within the
subdivision itself is not enough to indicate sufficient
change in the character of the neighborhood to invalidate
the restrictions. The fact that a particular piece of
property would increase in value if used for a different
purpose than that allowed in the covenant is not enough
to invalidate the covenant.

Furthermore, the conduct and interpretations of those subject to the restrictions may
result in unenforceability of the restrictions, or the adoption of the interpretations
actually used by the affected persons. See Ada Cnty. Highway District, by and
through Silva v. Magwire, 104 Idaho 656, 662 P.2d 237 (1940) and Gabriel v.
Cazier, 130 Idaho 171, 938 P.2d 1209 (1997).
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Q) Drafting considerations for restrictive covenants
(a) Reasonableness

Although restrictive covenants have become commonplace, not all Americans
are willing to abide by the restrictions — or at least the more onerous ones. The
enforceability of such restrictions becomes more difficult, practically and legally, if
the restrictions are viewed as unreasonable or excessive. Some restrictive covenants
contain strict prohibitions on the display of American flags, private speed limits,
restrictions on the type and size of pets (including enforced weight restrictions),
required seasonal decorations, limitations on the delivery of newspapers, limitations
on the amount of time a garage door may be open, etc. The owners’ association or
affected neighbors must be willing to consistently and, at times, aggressively enforce
the restrictions. Unreasonable or excessive restrictions may invite passive resistance
or open rebellion. It is hard to identify precisely when restrictions cross the line from
reasonable to unenforceable. Local custom, the character of the subdivision and the
inclinations of the owners who will likely occupy the subdivision are relevant
considerations. The developer must consider what kinds of restrictions will likely be
palatable and desirable to his future lot owners, and therefore will be more likely to
be enforced by the future lot owners.

Furthermore, most lot purchasers, especially purchasers of already completed
homes, do not read the restrictive covenants without some amount of
“encouragement” by the developer or owners’ association. Lot owners who are not
aware of, or familiar with, the restrictions will likely violate them inadvertently. A
lot owner who inadvertently expends money on an improvement that violates a
restrictive covenant is much more likely to fight the enforcement of the restrictions.
The developer and owners’ association should take steps to ensure each new owner is
provided with a copy of the restrictions, preferably at or before the purchase of the
lot, and becomes familiar with the restrictions.

(b) Flexibility

Restrictive covenants must be flexible enough to accommodate changes in the
subdivision and changes in the preferences of lot owners. The covenants should
provide for an amendment and/or variance procedure that is not unduly burdensome
for lot owners. For example, some covenants contain strict architectural limitations
on the type of building materials that may be used. Advancements in the building
industry may create desirable building materials that are not permitted by the
restrictive covenants. If the covenants do not provide an avenue for the new
materials to be approved, or for the amendment of the covenants, lot owners will be
prevented from taking advantages of newer and better materials.
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(c) Consistency

In addition to being clear, restrictive covenants should be internally consistent
and consistent with the actual development. Important terms should be carefully
defined and used consistently throughout the document, and its related documents
(e.g., the plat and the articles of incorporation and bylaws of the owners’
association).

(d) Enforcement mechanisms

Generally, the power to enforce restrictive covenants is initially vested in the
developer (during the initial build-out of the subdivision) and, subsequently, vested
in the owner’s association. Many restrictive covenants go further and grant each
owner the right to enforce the restrictions individually. The benefit of restrictive
covenants can be frustrated if the enforcement provisions are inadequate, unclear or
burdensome, or are only occasionally or arbitrarily enforced.

Because restrictive covenants are private, contractual rights, the enforcement
remedies are private in nature. Ordinarily, a well-drafted restrictive covenant will
grant the owners’ association the power of self-help, and the power to fine or charge
the offending lot owner and, if necessary, place liens against the offending owner’s
property and foreclose thereon. However, as it would be a private contractual lien,
the owners’ association must strictly comply with the foreclosure procedures. As
most owners’ associations are run by volunteer laypersons, undue difficulty,
uncertainty and expense in the enforcement process will discourage its use.
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13. THE PuBLIC HEARING PROCESS

A. Sequencing of development application

Depending on local requirements, development applications can be heard by a
hearing examiner, a planning and zoning commission, or a city council or county
commission. The process typically begins with the submission of one or more
development applications to the appropriate entity. Hearings on multiple permit
applications can be combined, Idaho Code 8 67-6522; however, certain applications
may have to be heard in sequence. For example, in Price v. Payette Cnty. Bd. of
Cnty. Comm 'rs, 131 Idaho 426, 958 P.2d 583 (1998) (Trout, C.J.), the Idaho
Supreme Court invalidated the county commission’s action because the commission
failed to hold a hearing on a necessary comprehensive plan amendment prior to
approval of a rezone which required the plan amendment as a pre-condition. In
addition, cities and counties will typically sequence annexation and zoning requests
so that the annexation is considered and approved prior to the zoning request,
although the hearings on the two may be combined.

B. Typical hearing procedure

LLUPA requires governing boards to adopt hearing procedures that “provide
an opportunity for all affected persons to present and rebut evidence.” Idaho Code §
67-6534. This is commonly conducted in a “town hall” style format, which is far less
formal than a trial-type format. Typically, the hearing begins with a staff
presentation, followed by a developer presentation, followed by public testimony,
followed by staff rebuttal, followed by developer rebuttal. This approach allows each
of these affected groups an opportunity to present information and at least one
opportunity to respond to information presented by opposing parties.

Some jurisdictions impose rather short time limits on testimony, particularly
public testimony. An interesting question is whether these time limits violate the due
process rights of affected persons. Problems in this regard are usually avoided
because (1) the time limits are not strictly enforced, and (2) interested persons can
supplement oral testimony with written testimony (a good idea in any case).

In Cowan v. Bd. of Comm’rs of Fremont Cnty., 143 ldaho 501, 512, 148 P.3d
1247, 1259 (2006) (Burdick, J.), the Court found that the applicant’s due process
rights had not been violated because the applicant was allowed to speak at length.
However, it offered this dictum: “However, although we hold that Cowan’s due
process rights were not violated, limiting public comment to two minutes is not
consistent with affording an individual a meaningful opportunity to be heard.” Id.

In Whitted v. Canyon Cnty. Bd. of Comm rs, 137 ldaho 118, 121, 44 P.3d
1173, 1176 (2002), opponents of a subdivision complained that they were not
afforded an opportunity to provide surrebuttal evidence following the applicant’s
rebuttal evidence. The Court did not reach the merits, ruling instead that the project
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opponents failed to preserve the issue by requesting an opportunity for surrebuttal at
the time of the hearing.

It would seem that the more local governments do to facilitate meaningful
input and interaction, the less likely they will find themselves subject to a due
process challenge. For example, they should make efforts to do the following:

e Assist the applicant and opponents to prepare for a meaningful hearing
by providing a staff report sufficiently in advance of the hearing.

e Ensure that the staff report is sufficiently detailed and forthcoming to
alert parties to the issues of concern.

e Provide an opportunity (and encouragement) for parties to submit
written materials in advance.

e Consider employing a more iterative process (involving more than one
hearing) so that parties may respond to concerns in project design and
explore alternatives.

e Exercise reasonable flexibility in enforcing time limits.

e Allow a reasonable opportunity for rebuttal, particularly of newly
presented information.

e Make the record available to the public as it is built, ideally through the
internet.

C. Building the record

Judicial review of quasi-judicial planning and zoning decisions (as well as
other administrative actions) is conducted on the record. See discussion in section
24.H at page 357.

The Idaho Administrative Procedure Act (“IlAPA”) sets out precisely what
must be included in the agency’s record.’®® ldaho Code § 67-5249. It is an inclusive
list, designed to capture everything presented to or created by the agency or its staff
in connection with the particular matter.

This means that, with rare exceptions, the reviewing court will be limited to
consideration of the record that is built below. In addition, the local government is

108 The IAPA specifies the type of record appropriate to each of the three types of agency
action: rules, orders and statutorily imposed duties. These are listed at Idaho Code 88 67-5201(3)
and 67-5275(1). We focus here on the record appropriate to contested cases resulting in an order.
Idaho Code 88§ 67-5249 and 67-5275. These provisions, though designed for state agencies, are
made applicable to municipal zoning bodies by LLUPA, which generally references and adopts all of
the IAPA’s provisions dealing with judicial review. Idaho Code 8§ 67-6519 and 67-6521(1)(d).
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required to base its decision on what is in the record. This does not mean that the
agency may not take into account its own experience and judgment. However, the
agency may not simply ignore the record and declare a result contradicted by the
facts before it.

Section 67-5276 of the IAPA sets out the special circumstances in which the
record may be supplemented on appeal to the district court. In all cases, leave of
court must be obtained. If the party is able to demonstrate “good reasons for failure
to present” the evidence before, the court may remand the matter to the agency to
receive the additional information. ldaho Code 8§ 67-5276(1)(a). If the party can
point to “alleged irregularities in procedure before the agency,” the court itself may
hear the new evidence. Idaho Code § 67-5276(1)(b).

Because judicial review of planning and zoning decisions is conducted “on the
record,” creating the best possible record in the initial proceedings is critical to
upholding or overturning an action in court.

Typically, land use hearings are tape-recorded. The agency should ensure that
speakers identify themselves and speak clearly and audibly. See Rural Kootenai, 133
Idaho at 843-44, 993 P.2d at 606-07 (inaudible portions of recording did not render
transcription inadequate when clarified by written testimony and minutes). Given the
poor quality of recordings, a party may wish to make arrangements with the
commission or council to provide a court reporter. So long as the party is willing to
undertake the expense, the commission or council ought to cooperate. An accurate
transcript can be a valuable asset on appeal.

The administrative record also includes written materials, including the permit
application, staff reports, maps and any other information submitted into the record.
These materials should become part of the record simply by submitting them to the
decision-making body. However, local governments are sometimes less than
meticulous in their maintenance of the record. It is a good practice to formally
request inclusion in the administrative record of any material important to a matter.
This may be accomplished in the forwarding cover letter or at the time of offering
oral testimony.

Parties should also take care to ensure that materials offered by other parties
are properly placed in the record. Such materials could be useful later, for instance,
in documenting bias or extra-record communications.

Parties should make certain that the record reflects the basis of their own
standing. They should also be certain to affirmatively document any irregularity or
the lack thereof (depending upon their position). For instance, if there is reason to
doubt that an opponent has standing, be certain to place an objection on the record
and create a record showing the basis for the objection. Affirmatively invite the
objection to be overcome by the person to whom it is directed. This way, if it can be
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overcome, no further time is wasted on the issue. But if it is not overcome, the
record will more clearly document the defect.

The commission or council also has an interest in building a solid record, in
order to protect their decision on appeal. They should be careful to document that
procedural rules were followed and that due process was accorded to all. In
particular, they should provide for full and explicit disclosure of any bias, conflict of
interest, or ex parte communications.

In a similar vein, if the commissioners or council members do not take the
Initiative to address the issues of conflict of interest, bias, and ex parte
communication, the applicant or other interested parties should suggest that a record
be made on the subject.

Testimony at a hearing should be planned, primarily to be persuasive, but also
to put sufficient evidence in the record to support the position the testifying party
wishes to support. A party should not accede to a perceived desire of the
commissioners to “speed things up” at the expense of a complete record sufficient to
sustain an appeal.

As discussed below, a decision can be overturned if it is not supported by
substantial evidence in the administrative record. Therefore, it is very important to
not only win enough votes, but to address each of the statutory and ordinance criteria
with evidence and argument needed to support findings either of approval or denial
under those criteria.

While it is important to cover each of the legal and technical bases, the
successful party will also ensure that the testimony addresses the common sense side
of the equation. The testifying party should paint a picture for the commissioners
which is not only legally sufficient under the ordinance criteria, but also persuasive
and compelling. The testimony must reach the listener and persuade her that the
project is not just approvable, but genuinely good for the community, or in the case
of an opponent, a genuine threat to the community. After all, the party who prevails
in the administrative hearing is by far the most likely to prevail in the final result.

Presenting a persuasive case involves skill, personality, and resources. The
party should think carefully about who should make the presentation, and how that
presentation can be most effective. Visuals and other aids should always be
employed.

The most important thing for an applicant, however, is to begin with a sound
and defensible project. The party who views the planning process as legitimate, and
seeks to develop the best possible project under the circumstances and constraints
applicable, will fare better than the applicant whose attitude comes off as “try and
make me.”
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D. Findings and conclusions: the “reasoned statement”

LLUPA requires that local officials support their decisions on permit
applications with a written “reasoned statement” that discloses and explains the basis
of the decision in a meaningful way and documents that the decision was based upon
appropriate “standards and criteria.”

This requirement applies to the “approval or denial of any application.” Idaho
Code § 67-6535(1). Obviously, this applies when a governing board (a city council
or county commission) renders a decision. In most instances, it also applies to
decisions rendered by a P&Z commission (with the exception of recommendations
made on ordinances and land subdivisions?®).

By tradition, the reasoned statement typically takes the form of “findings of
fact and conclusions of law.” The issuance of the findings and conclusions, by the
way, triggers the running of the time for appeal.

LLUPA provides:

(1) The approval or denial of any application
required or authorized pursuant to this chapter shall be
based upon standards and criteria which shall be set forth
in the comprehensive plan, zoning ordinance or other
appropriate ordinance or regulation of the city or county.
Such approval standards and criteria shall be set forth in
express terms in land use ordinances in order that permit
applicants, interested residents and decision makers alike
may know the express standards that must be met in order
to obtain a requested permit or approval. Whenever the
nature of any decision standard or criterion allows, the
decision shall identify aspects of compliance or
noncompliance with relevant approval standards and
criteria in the written decision.

(2) The approval or denial of any application
required or authorized pursuant to this chapter shall be in

199 As discussed in section 2.E at page 47, cities and counties have discretion to delegate
certain planning and zoning functions under LLUPA to P&Z commissions. The exception is “the
authority to adopt ordinances or to finally approve land subdivisions.” Idaho Code § 67-6504.
These final decisions may only be made by the governing board (the city or county), and any action
taken by the P&Z commission would be only a recommendation. Accordingly, the Court ruled in
Cowan v. Bd. of Comm rs of Fremont Cnty., 143 ldaho 501, 511, 148 P.3d 1247, 1257 (2006)
(Burdick, J.), that the reasoned statement requirement in Idaho Code 8§ 67-6535 does not apply to
such recommendations. To be clear, other decisions by a P&Z commissions (e.g., decisions on
CUPs and other permits) do require a reasoned statement. These are approvals (not mere
recommendations) by the P&Z commission, even though they are appealable to the governing board.
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writing and accompanied by a reasoned statement that
explains the criteria and standards considered relevant,
states the relevant contested facts relied upon, and
explains the rationale for the decision based on the
applicable provisions of the comprehensive plan, relevant
ordinance and statutory provisions, pertinent
constitutional principles and factual information
contained in the record.

(a) Failure to identify the nature of
compliance or noncompliance with express
approval standards or failure to explain
compliance or noncompliance with relevant
decision criteria shall be grounds for invalidation
of an approved permit or site-specific
authorization, or denial of same, on appeal.

(b) Any applicant or affected person
seeking judicial review of compliance with the
provisions of this section must first seek
reconsideration of the final decision within
fourteen (14) days. Such written request must
identify specific deficiencies in the decision for
which reconsideration is sought. Upon
reconsideration, the decision may be affirmed,
reversed or modified after compliance with
applicable procedural standards. A written
decision shall be provided to the applicant or
affected person within sixty (60) days of receipt of
the request for reconsideration or the request is
deemed denied. A decision shall not be deemed
final for purposes of judicial review unless the
process required in this subsection has been
followed. The twenty-eight (28) day time frame
for seeking judicial review is tolled until the date
of the written decision regarding reconsideration
or the expiration of the sixty (60) day
reconsideration period, whichever occurs first.
(3) It is the intent of the legislature that decisions

made pursuant to this chapter should be founded upon
sound reason and practical application of recognized
principles of law. In reviewing such decisions, the courts
of the state are directed to consider the proceedings as a
whole and to evaluate the adequacy of procedures and
resultant decisions in light of practical considerations
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with an emphasis on fundamental fairness and the
essentials of reasoned decision making. Only those
whose challenge to a decision demonstrates actual harm
or violation of fundamental rights, not the mere
possibility thereof, shall be entitled to a remedy or
reversal of a decision. Every final decision rendered
concerning a site-specific land use request shall provide
or be accompanied by notice to the applicant regarding
the applicant’s right to request a regulatory taking
analysis pursuant to section 67-8003, Idaho Code. An
applicant denied an application or aggrieved by a final
decision concerning matters identified in section 67-
6521(1)(a), Idaho Code, may, within twenty-eight (28)
days after all remedies have been exhausted under local
ordinance, seek judicial review under the procedures
provided by chapter 52, title 67, Idaho Code. An appeal
shall be from the final decision and not limited to issues
raised in the request for reconsideration.

Idaho Code 88§ 67-6535 (as amended in 2013).

Note that this section was not part of LLUPA as initially enacted in 1975, but
was added by amendment in 1982. It was amended in 2013 to strengthen the
obligation to articulate the standards and criteria and their application to the decision,
and to add the reconsideration and tolling provisions discussed in section 24.P at
page 437.

The requirement for such a reasoned statement is a common law principle
rooted in constitutional due process requirements that predates LLUPA. In 1982, the
Idaho Supreme Court held that insufficient findings are grounds to vacate the
decision and remand for further proceedings. Workman Family Partnership v. City
of Twin Falls, 104 Idaho 32, 38, 655 P.2d 926, 932 (1982) (applying the requirement
as a common law principal, prior to its codification in an amendment to LLUPA in
1982).

Another common law based decision is Love v. Bd. of Cnty. Comm 'rs of
Bingham Cnty., 105 ldaho 558, 560, 671 P.2d 471, 473 (1983). In Love, the Idaho
Supreme Court threw out a finding by the county commission that a zoning change
was consistent with the comprehensive plan because of the “Commission’s failure to
make findings in support of its conclusions.”

In Davisco Foods Int’l, Inc. v. Gooding Cnty., 141 Idaho 784, 118 P.3d 116
(2005) (Schroeder, C.J.), the Supreme Court rejected the urging of a disappointed
applicant for a special use permit that the Court engage in a rigorous review of
county’s findings and conclusions, which the applicant contended were conclusory
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and not supported by the record. Moreover, the Court ruled that it was not necessary
for the county (which was sitting in an appellate capacity and which had reversed the
planning and zoning commission) to say what was wrong with the planning and
zoning commission’s decision. Rather, the Supreme Court held, it was sufficient for
the county to start from scratch in making its own findings.

In Cowan v. Bd. of Comm ’rs of Fremont Cnty., 143 ldaho 501, 511, 148 P.3d
1247, 1257 (2006) (Burdick, J.), the Court reiterated, “Conclusory statements are not
sufficient.” However, the Court noted that the county may, if it chooses, simply
adopt the findings and conclusions recommended by the planning and zoning
commission.t!

In a 2007 decision, the Supreme Court demonstrated a greater willingness to
take a hard look at the findings and conclusions. Even here, however, the reversal of
the city’s position was technically procedural. The case of Crown Point Dev., Inc. v.
City of Sun Valley, 144 Idaho 72, 156 P.3d 573 (2007), involved Crown Point’s
applications for preliminary plat approval and design review on “Phase 5” of the
Crown Ranch Subdivision development. In denying the applications, the city relied
on “an analysis by several individuals of existing documents [the Phase 1-4
applications] in the City’s possession, but not the existing documents themselves.”
Crown Point, 144 Idaho at 77, 156 P.3d at 578. The developer sought judicial review
under LLUPA.

The Court found the city’s findings and conclusions were not proper findings
(as required by LLUPA), but mere “recitations of evidence.” Crown Point, 144
Idaho at 78, 156 P.3d at 579. The developer had sought review of the findings,
arguing that there was no substantial evidence in the record to support them. The
Supreme Court did not reach the substantial evidence issue, ruling instead that the
city’s findings were not findings at all. “Instead, the ‘findings’ merely recite portions
of the record which could be used in support of a finding. ... By reciting testimony,
a court or agency does not find a fact unless the testimony is unrebutted in which
case the court or agency should so state.” Crown Point, 144 Idaho at 77, 156 P.3d at

110 The dissent urged application of the principle announced in Woodfield v. Bd. of Prof’l
Discipline, 127 Idaho 738, 746, 905 P.2d 1047, 1053 (1995), that a regulatory body must, at a
minimum, explain what was wrong with the decision of the hearing officer. The dissent urged that
the same thing is required of municipal entities under Idaho Code 8§ 67-6535(b) (now 67-6535(2)),
which requires a “reasoned statement.” The majority did not address this point in its opinion, but,
presumably, rejected the notion.

111 The Cowan Court also ruled that the requirement to adopt a reasoned statement does not
apply to the planning and zoning commission itself where it is not a decision-making body, but only
a recommending body. However, this holding is limited to circumstances where the P&Z
Commission is making a recommendation on a land subdivision or an ordinance. See footnote 109
at page 176.
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578. Accordingly, the Court remanded the case to the city so that it could “make
proper factual findings.” Crown Point, 144 Idaho at 78, 156 P.3d at 579.

This case sends a strong message to local governments that they need to take
seriously their obligation to prepare meaningful findings and conclusions. Mere
regurgitation of the record is insufficient. This is still not a particularly high
standard. At a minimum, however, decision makers should identify whether the
evidence is conflicting or not and, if so, say at least something about why they found
that evidence more compelling than the contrary evidence.

In North West Neighborhood Ass’'n v City of Boise, 172 1daho 607, 535 P.3d
583 (2023) (Brody, J.), the Court invalidated the City of Boise’s approval of a
rezone, PUD, and preliminary plat because the city failed to include an adequate
“reasoned statement” under Idaho Code § 67-6535(2). The City submitted a one and
a half page explanatory statement accompanied by seven pages of conditions. The
Court found the statement to be conclusory. For example, the Court objected to the
city’s failure “to address the fire service issue in any way.” North West, 172 Idaho at
618, 535 P.3d at 594.

The Court’s recent jurisprudence stands in juxtaposition to Davisco Foods
Int’l, Inc. v. Gooding Cnty., 141 ldaho 784, 786-87, 118 P.3d 116, 118-19 (2005)
(Schroeder, C.J.), in which the majority approved the county’s land use decision. It
reflects a growing willingness on the part of the Court to overturn municipal land use
actions where the municipality fails to adequately explain its reasoning.

The bottom line practice point is this: In order to avoid a potential issue on
appeal, it is important for a prevailing party to review the findings and conclusions,
and to request changes if he or she believes the findings and conclusions are
insufficient. Suggested changes should be favorably considered by the commission,
as long as the changes are supported by the record and the final findings and
conclusions are approved by the governing body. In contrast, a losing party usually
has no motivation to fix weak findings and conclusions. He or she is probably better
off appealing on the basis of defective findings and conclusions.

In any event, the failure to provide adequate findings and conclusions is a
fertile source of appeals. In our experience, many findings and conclusions by land
use agencies may be deficient under the criteria set out in LLUPA.

Note: LLUPA’s requirements for a “reasoned statement™ are in sharp contrast
to the more lenient requirements for decisions by county and highway districts on
road validations and vacations. “Likewise, the highway-validation statute is quite
different from the Idaho Administrative Procedure Act, which requires that agency
orders contain reasoned explanations of decisions and that factual findings ‘shall be
accompanied by a concise and explicit statement of the underlying facts of record
supporting the findings.” 1.C. § 67-5248(1)(a). It also differs from the Local Land
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Use Planning Act, which requires written decisions, reasoning, and citation to the
facts relied upon in a decision.” Sopatyk v. Lemhi County, 151 Idaho 809, 816, 264
P.3d 916, 923 (2011) (W. Jones, J.). See discussion in the Idaho Road Law
Handbook.

E. Alternatives: requirement to explain the actions the
application could take to obtain a permit

In addition to Idaho Code 8§ 67-6535(1) and (2) discussed above, there is
another provision in LLUPA that has bearing on the obligation to provide meaningful
findings and conclusions. LLUPA also requires the decision maker to explain to the
applicant how the application could be changed to make it acceptable:

(5) Whenever a governing board or zoning or planning
and zoning commission grants or denies an application, it
shall specify:

(a) The ordinance and standards used in

evaluating the application;

(b) The reasons for approval or denial; and

(c) The actions, if any, that the applicant

could take to obtain approval.

Idaho Code 8 67-6519(5) (emphasis supplied) (previously codified to section
67-6519(4)). See also Idaho Code § 67-6520, applying a similar requirement to
decisions by hearing officers. Both of these provisions have been part of LLUPA
since its enactment in 1975. By its terms, section 67-6519(4)(c) applies only to
“permits” (a term that LLUPA applies to subdivision approvals as well), not to
zoning decisions. Section 67-6520, in contrast, applies to decisions on “a permit or
zoning district boundary change.”

The language of the statute strongly suggests that the decision-maker cannot
simply declare that a proposed action is “not good enough.” Rather, if the
application is denied, the decision-maker must say what, if anything, the applicant
could do to make the application acceptable. Such an explanation would be helpful
not only to the applicant (and to other interested parties), but to the reviewing court.
Indeed, if the decision-maker declares that there is nothing the applicant could do to
make the application acceptable, that, in itself, may provide a basis for appeal.
However, there are no reported appellate decisions construing this requirement.

F. Reconsideration and tolling of the appeal period

Courts punish parties for failing to exhaust administrative remedies (see
section 24.L at page 379). They also have been known to punish them for exhausting
“too much.” This section explores when one is allowed (or required) to seek
reconsideration, and whether doing so will stay the deadline for seeking judicial
review.
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Prior to 2013, LLUPA contained no provision for seeking reconsideration of a
planning and zoning decision. (This is in contrast to the Idaho Administrative
Procedure Act (“IAPA”) which has long provided for reconsideration of decisions by
state administrative agencies.''?) Some local planning and zoning ordinances provide
mechanisms for reconsideration; others do not.

In Arthur v. Shoshone County, 133 Idaho 854, 993 P.2d 617 (Ct. App. 2000)
(Lansing, J.), the appeals court ruled that attempting to exhaust a remedy that is
unavailable under the local ordinance does not toll the 28-day clock for seeking
judicial review. In Arthur, the Court held that LLUPA did not adopt the
reconsideration provisions in the IAPA. Arthur, 133 Idaho at 858-59, 993 P.2d at
621-22. Consequently, the 28-day clock on a petition for review of a LLUPA
decision was not tolled while the county considered a motion for reconsideration
where the county ordinance provided no express authority for reconsideration. The
28-day deadline for seeking judicial begins to run “after all remedies have been
exhausted under local ordinances.” Idaho Code § 67-6521(1)(d). Thus, the Court
reasoned, if the local ordinance does not expressly provide for reconsideration, a
request for reconsideration will not toll the appeal clock.''* Accordingly, Mr.
Arthur’s petition for review, filed 30 days after the county’s denial of an application
for a conditional use permit, was untimely.

In sum, prior to 2013, reconsideration was neither authorized nor required by
LLUPA, and seeking it where not authorized by ordinance would result in blowing
the deadline for judicial review. That changed dramatically in 2013 (though the full
extent of that change is debatable).

In 2013, the Legislature added new provisions to section 67-6535 of LLUPA
(which addresses the requirement of a “reasoned statement™). S.B. 1138, 2013 Idaho
Sess. Laws, ch. 216 (codified at Idaho Code § 67-6535(2)).

The 2013 amendment strengthened the obligation that planning and zoning
decisions be based on standards and criteria expressly articulated in local ordinances
and that the findings and conclusions accompanying the decision fully articulate how
those standards and criteria were applied in reaching the decision.

112 The IAPA expressly provides that agencies may entertain motions for reconsideration.
Although such motions are optional, they will stay the appeal clock. Idaho Code 8§ 67-5246(4) and
(5), 67-5273(2). But the IAPA applies only to state agencies, not to cities, counties, and other local
governmental agencies.

113 This decision is seemingly at odds with Floyd v. Bd. of Comm rs of Bonneville County,
137 Idaho 718, 724, 52 P.3d 863, 869 (2002) (“Floyd II’). In that case, the Court concluded that
county commissions have inherent authority under Idaho Code § 31-828 to reconsider their decisions
and that such reconsideration stays the deadline for seeking judicial review under of road validation
decisions under then applicable appeal statute, which has since been repealed and replaced.
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The amendment also overturned Arthur (at least to some extent) by providing
that reconsideration is not only allowed, but required, when an applicant or affected
person alleges noncompliance “with the provisions of this section.” Idaho Code
8 67-6535(2)(b) (emphasis supplied). In other words, seeking reconsideration is now
a prerequisite to some or perhaps all LLUPA appeals.

The 2013 amendment also provides that where reconsideration is sought, the
28-day deadline for seeking judicial review is tolled (until a decision on
reconsideration is rendered or 60 days have passed, whichever comes sooner). Idaho
Code § 67-6535(2)(b).

It bears emphasis that the statutory obligation to seek reconsideration under
the 2013 amendment is not tied to a local ordinance. Rather, this is a statutorily
imposed obligation to seek reconsideration, which applies irrespective of whether the
local ordinance authorizes requests for reconsideration. In other words, the
disappointed party must seek reconsideration whether a local ordinance authorizes it
or not.!** The 2013 amendment does not address what happens when the local
ordinance does not provide for (or even precludes) requests for reconsideration. It
would seem, however, that the statute overrides the local government’s failure to
provide for reconsideration.

Alas, determining when the reasoned statement and reconsideration/tolling
provisions of the statute apply is tricky. It all comes down to two words. What does
“this section” mean?

The requirement for a reasoned statement applies to “any application required
or authorized pursuant to this chapter.” Idaho Code § 67-6535(2) (emphasis
supplied). “This chapter” refers to LLUPA, but not every time of land use decision is
“required or authorized” by LLUPA. What constitutes an application required or
authorized pursuant to LLUPA is discussed in section 24.E at page 340 (dealing with
what actions are subject to judicial review). The judicial review provision of LLUPA
employs identical language (applications “required or authorized” under LLUPA).
Presumably, then, all applications that are subject to judicial review also trigger
reasoned statement requirement in Idaho Code § 67-6535.

In contrast, subsection 2(b) (dealing with reconsideration and tolling of the 28-
day deadline for judicial review) is more limited. It applies only when a person is
“seeking judicial review of compliance with this section.” Idaho Code
8§ 67-6535(2)(b) (emphasis supplied).

114 Thus, to the extent the party seeks to challenge “compliance with the provisions of this
section [67-6535],” the 2013 amendment to the statute overrides the holding in Arthur (which keyed
tolling of the 28-day appeal deadline to the existence of a local authorization for reconsideration).
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Given that “this section” (section 67-6535) deals only with the obligation to
adopt clear standards and criteria and to explain their application to the decision, a
strict reading of the statute suggests that the opportunity (and obligation) to seek
reconsideration (and the corresponding tolling of the 28-day deadline) comes into
play only if a party challenges either the clarity of the standards and criteria in the
local ordinance or the clarity of the findings and conclusions in explaining how they
were applied.

In other words, because it is limited to challenges to “compliance with the
provisions of this section,” the reconsideration provision in section 67-6535 is not an
across-the-board invitation or obligation to seek reconsideration of any planning and
zoning decision. Unless the party is challenging the clarity of the local standards and
criteria or the explanation of how they were applied, we are back in the land of
Arthur. Requests for reconsideration are allowed only if authorized by local
ordinance, and, as Arthur concluded, seeking reconsideration when not authorized to
do so does not toll the 28-day deadline.

Sadly, this “legislative fix” is not much of a fix. It leaves parties facing the
same conundrum that led to the harsh outcome in Arthur. If a party wishes to
challenge a decision on procedural or substantive grounds other than compliance
with the reasoned decision provisions of the Act, and there is no local ordinance
authorizing reconsideration, seeking reconsideration could result in blowing the 28-
day deadline.

This is a strange result. Who knows whether it was intended by the
Legislature.!'® It seems hard to imagine that it was intended. Yet we are stuck with
the technically unambiguous reference to “this section.”

115 The Statement of Purpose reads in full:
This bill responds to concerns that some decisions rendered

pursuant to the Local Land Use Planning Act (LLUPA) have failed

to address clearly expressed decision criteria, have caused

jurisdictional conflicts with state or federal agencies and have

brought about a need for expensive and time-consuming appeals.

The amendments to LLUPA set forth in this legislation would

require specific standards in overlay zoning districts, prohibit

overlay districts from causing regulatory taking, forbid abrogation

of health district, state or federal jurisdiction by local ordinance,

require that written land use decisions expressly address approval

decision criteria and provide an expeditious reconsideration process

to allow affected persons to contest a final decision before a judicial

appeal is allowed to proceed.
Statement of Purpose, RS22144 (emphasis supplied). This reference to the reconsideration provision
fails to address under what circumstances reconsideration is authorized and required. Yet it broadly
suggests that the goal was to facilitate reconsideration, and it does not hint at limiting reconsideration
to challenges to the “reasoned decision.”

LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 184
14531573.226 Printed 1/28/2025 10:56 AM



The presentation by the bill sponsor in the Senate committee is equally unenlightening:
Senator Tippets said he was approached several months ago by a
group of residents in Teton County. They expressed to him their
frustrations with the local land use planning process in their county.

Senator Tippets said landowners and developers expressed

they weren’t sure what they needed to do to comply with zoning

requirements. He said some had gone to great expense over an

extended period of time only to find they were denied permits to

build, and they were left wondering exactly what they would have

to do to be allowed to build — if that were even possible.
Hearing Minutes, Senate Local Government & Taxation Committee, Mar. 6, 2013, p. 3. This
comment seems aimed at the portion of the legislation calling for clearer criteria and a more
articulate “reasoned decision.” It does not address the reconsideration/tolling provision.

The measure was further explained by Jerry Mason of the Association of Idaho Cities, which
supported the measure:
Mr. Mason said one subject that has been repeatedly

addressed by permit applicants is that once a permit is approved in

final decision, any affected person claiming they are aggrieved can

file an appeal. The appeal can go to the district court and potentially

the supreme court, which can take 18 to 30 months. While that

appeal is proceeding, the property owner is in limbo. The

reconsideration provision in this bill is designed to say if someone

has a concern about the decision made in a certain matter, it should

be addressed to the local decision makers who are closest to the

matter and made the decision regarding it. He said now, in order to

bring an appeal to the courts, one must first point out the alleged

error to the people who first made the decision.

Vice Chairman Rice asked if this poses a burden for
unsophisticated landowners who represent themselves and don't
initially identify a problem with the decision and raise a different
issue than they should have. That landowner then contacts an
attorney to appeal to district court. He asked in a case like this,
would their right to appeal be waived in this language.

Mr. Mason said yes, as with anyone who does not raise a
valid objection in the appropriate time, that would be the case. He
said the current statute only provides 28 days, and all it takes is the
cost of a complaint to be filed and a matter is locked into the courts
until the matter is settled. Mr. Mason said the intent of the bill is to
require that if errors are made, they need to be identified promptly.

Hearing Minutes, Senate Local Government & Taxation Committee, Mar. 6, 2013, p. 4 (emphasis
supplied).

Mr. Mason’s explanation (which continues for another three paragraphs) does not squarely
address whether the prerequisite of seeking reconsideration is applicable only in the context of the
bill’s provisions requiring a clear articulation and application of the standards and criteria. However,
what he says could be read to mean that reconsideration is mandated as a prerequisite to all judicial
reviews.
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Cities and counties who do not wish to expend legal resources fighting over
such jurisdictional matters are well advised to adopt ordinances that expressly
provide for and require reconsideration. Doing so would moot the debate over what
this statute means.

As of this writing in 2019, there is no appellate court decision construing the
2013 amendment. In Lagerstrom v. City Council of the City of Eagle (4" Jud. Dist.,
Idaho) (No. CVOC 14-02839) (Michael McLaughlin, J.), the district court dismissed
a judicial review brought by neighbors challenging a development agreement. The
court ruled that petitioners had failed to seek reconsideration as required by Idaho
Code § 67-6535(2)(b). The district court embraced a broader interpretation of the
statute than is suggested above—concluding that the 2013 amendment mandates
reconsideration in all appealable land use matters.
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14. MEDIATION

In 2000, the Legislature added a new mediation provision to LLUPA. Idaho
Code § 67-6510. The statute permits an applicant, an affected person, the P&Z
commission, or the governing board to request mediation.

The statute provides that mediation can occur “at any point during the
decision-making process or after a final decision has been made.” Idaho Code § 67-
6510(1). Thus, parties may employ mediation even after the decision has been
rendered. If mediation occurs after a final decision, any resolution of differences
must be subject to another public hearing. Idaho Code § 67-6510(1).

All relevant time frames (including, presumably, the 28-day deadline for filing
a judicial appeal) are tolled during mediation. Idaho Code § 67-6510(3).
Unfortunately, the statute’s drafters included some awkward exceptions to the tolling
provision. First, the tolling ceases when any participant in the mediation states in
writing he or she no longer wishes to participate. Idaho Code § 67-6510(3). Second,
the tolling ends if no mediation session is scheduled for 28 days following the initial
request for mediation.'® Idaho Code § 67-6510(3). This limitation may prove to be
a trap for the unwary and may not make a lot of sense. Twenty-eight days is a very
tight time schedule to get official approval of the mediation, mediators appointed,
and a session scheduled. Apparently the mere passage of time, without any demand
or objection from any party, causes the tolling to expire. May the parties stipulate to
an extension? The Legislature should clarify this issue.

In order to avoid the risk of having to litigate the effectiveness of the tolling
provisions, the parties may wish to file any necessary protective appeals, and then
seek a stay of proceedings to allow the mediation to proceed.

The statute requires the applicant and affected persons to participate in at least
one mediation session if the governing board orders mediation, but neither the
applicant nor affected persons have any further obligation to participate in mediation.
The statute does not directly address the issue, but cities and counties in our
experience interpret the statute not to require them to grant a request for mediation.
To our knowledge, no court has addressed this question.

The governing board selects and pays the expense for the first mediation
session, but the compensation for the mediator for future sessions must be decided
among the parties at the initial session.

116 The word “scheduled” in the statute is also ambiguous. Must the mediation session be
scheduled for a date that falls within the first 28 days or simply scheduled (for any date) within the
first 28 days. Presumably the latter is intended, but the statute could be clearer.
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Mediation is allowed pursuant to the authority of the statute without a local
enabling ordinance, but such ordinances are allowed. Idaho Code § 67-6510(4).

LLUPA provides, “The mediation process shall not be a part of the official
record for the application.” Idaho Code § 67-6510(5). It is not clear whether the
Legislature meant by this simply that it is not required to make a tape or transcript of
the hearing and include that in the record, or whether it actually meant to prohibit the
inclusion of such a tape or transcript in the hearing. The former would make more
sense, but the plain language seems to suggest the latter. This is somewhat
problematic. After all, as a matter of due process, how can the Legislature prohibit
an interested person from putting something in the record, so long as it is relevant?

Another concern is how to provide for adequate disclosure of ex parte
communications (assuming that one or more of the decision-makers participated in
the mediation) in the event of further proceedings following the mediation. One
approach is for the parties to agree to provide a detailed summary of the mediation
that would be made a part of the record on any remand.'!” As further insurance
against procedural error, the parties could take the extra step recording the mediation
process and making a tape or transcript available as a public record, but not as part of
the record in the proceedings.

One of the issues that has been raised about the mediation process is whether
members of the decision-making body (either the planning and zoning commission or
city council or county commission) can participate in a mediation. The concern is
that their participation could constitute an impermissible ex parte contact. In a
declaratory judgment, in Davisco Foods International v. Gooding Cnty., CV-01-0542
(attached as Appendix C), Judge Wood held that although such communications are,
by definition, ex parte, there is nothing improper about the communications so long
as they are fairly and fully disclosed.

The mediation provision of LLUPA does not say that mediations are exempt
from the Open Meetings Act. The authors aware of no reported decision on the
subject. Caution would suggest operating on the assumption that the Open Meetings
Act applies to mediation.

117 Please review the Davisco v. Gooding Cnty. District Court opinion at Appendix C for a
reasonable way to implement this statutory directive without violating the public’s due process
rights.
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15. RENT CONTROL AND AFFORDABLE HOUSING

In 1990, the Idaho Legislature amended Idaho Code § 55-307 (dealing with a

landlord’s right to change lease terms upon notice to the tenant), adding a new
section (2) prohibiting local governments from enacting rent control ordinances:

A local governmental unit shall not enact,
maintain, or enforce an ordinance or resolution that
would have the effect of controlling the amount of rent
charged for leasing private residential property. This
provision does not impair the right of any local
governmental unit to manage and control residential
property in which the local governmental unit has a
property interest.

Idaho Code 8§ 55-307(2). As of this writing, there are no reported decisions
addressing this part of the statute.

District court cases in 2007 and 2008 overturning ordinances requiring
affordable housing as a condition of the approval of entitlement applications are
discussed in section 29.F on page 719.

More recently, some jurisdictions have enacted ordinances that encourage but
do not require the provision of workforce housing by developers. These ordinances
offer density bonuses and the like, without expressly mandating the provision of
workforce housing. The authors are not aware of any legal challenges to these
ordinances.

In 2022, the Legislature enacted a temporary law (effective until 2026)
creating the Idaho Workforce Housing Fund, which is funded by State
appropriations. ldaho Code 67-6227. The fund is designed to provide gap financing
for workforce housing projects, including matching funds for local governments.
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16. SMART GROWTH

In recent years, much attention has focused on improving the quality of
development plans and urban planning. The term “Smart Growth” has been
employed in an effort to describe these emerging principles of development. A
parallel movement, “New Urbanism,” combines Smart Growth principles with an
additional focus on preserving traditional architectural design. What follows is a
brief outline of Smart Growth concepts, implementation, and resources.

A. Principles of Smart Growth
a) Mixed land uses

Smart Growth encourages mixed land uses where shopping, schools,
recreation, transportation, and in some cases, the workplace are integrated into the
same community. For example, a neighborhood may have buildings that share
residential and commercial uses located near single-family homes and other business
establishments.

During the industrial revolution, the first planning efforts in the United States
sought to separate polluting factories from residential neighborhoods. Although this
planning served its purpose, the separation of uses today has expanded to the extent
that most retail establishments and schools are beyond a reasonable walking distance
from residential neighborhoods. Through mixed-use development, Smart Growth can
create vital neighborhoods that stand in contrast to the isolated development of
modern suburban sprawl.

Q) Transportation choices

Smart Growth communities emphasize transportation choices such as riding
bicycles, using public transportation, and especially walking. These communities
strive to create attractive, comfortable, and safe walking environments, which enable
those who desire an alternative to driving, or those who cannot drive (such as
children, seniors and people with disabilities), to access daily activities on their own.
Pedestrian friendly street design includes: buildings close to the street, homes with
traditional front porch design, narrower streets, sidewalks separated from the curb,
and hidden parking with entrances in non-critical areas. Because of these design
elements, lively street frontages encourage pedestrian traffic, front porches create an
opportunity to chat with neighbors, and narrower streets increase safety by slowing
traffic. In addition, Smart Growth developers design streets and sidewalks in
interconnected grids to reduce congestion and give walkers meaningful destinations
(such as parks, shops, or the town square).
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3) Range of housing opportunities

Smart Growth communities incorporate a mix of housing types such as
apartments, condominiums, townhouses, lofts, and single-family detached homes
within the same neighborhood. These communities strive to have a range of housing
sizes and prices to allow for age and income bracket diversity within a neighborhood.
Rather than build “low-income” housing with inferior products and design, Smart
Growth promotes creating high quality, affordable alternatives such as renovating
existing structures and providing housing above retail establishments. In addition, a
range of housing choices in a new development can be designed to have a
comparable appearance through using similar exterior materials, windows, and
building forms. For example, what from the outside appears to be a high-end single
family home, may in reality be a condominium or an apartment complex.

4)  Compact building design

Smart Growth communities create environments that are compactly built and
use space in an efficient and aesthetic manner. The size, shape, and location of
buildings, as well as the uses contained within them, create a cohesive neighborhood
filled with buildings that complement each other. In addition to narrow streets and
front porch design, Smart Growth communities have smaller lots with shallow front
yards that spatially define the street and create a sense of enclosure. The garages are
hidden in back, usually accessible by alleyways. Other parking areas are concealed
from the street frontage, except for on-street parking that acts as a shield for sidewalk
traffic. Overall, these design elements are aesthetically pleasing and promote
pedestrian and community interaction.

) Preserve Open spaces and natural resources

Smart Growth promotes the conservation of natural resources and the
preservation of open space and farmland. Smart community design can help to
accomplish these goals by reducing sprawl and encouraging energy efficiency and
water conservation. In addition, Smart Growth also encourages alternatives to
traditional farming such as Community Supported Agriculture (CSA). CSA involves
a relationship of mutual support between local farmers and community members who
pay an annual share fee in order to receive weekly seasonal produce. This
arrangement guarantees the farmer financial support and can enable smaller scale
farms to remain in business.
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B. Model codes
) SmartCode

The SmartCode is a model zoning ordinance developed in 2001 by the Florida
based architectural firm of Duany Plater-Zyberk & Company. The latest version,
B R G Ui RN INID NN PORE A SmartCode 7.0, was
released June 2005

[ Ao .,il‘;'.
P Zone ZonE - UReA
(http://www.dpz.com/pdf/SmartCodeV7.0-6-06-05.pdf). The SmartCode depicts
specific applications of New Urbanism based upon the concept of a “transect.” The
transect approach is a planning strategy that organizes and geographically allocates
the elements of urbanism, such as lot size, land use, building types and streetscape,
within six distinct environments or “transect zones.” The zones, as depicted in Table
14 above, are arranged in a continuum that increases in urban intensity (T1-Natural
Zone, T2-Rural Zone, T3-Sub-Urban Zone, T4-General Urban Zone, T5-Urban
Center Zone and T6-Urban Core Zone). For example, T5 “is the equivalent of main
street, including building types that accommodate retail, offices, row houses, and
apartments. It is usually a tight network of streets, with wide sidewalks, steady street
tree planting and buildings set close to the frontages.” See Table 1 Transect Zone
Descriptions.

URBAN CENTER URBAN CORE
ZONE ZONE

The SmartCode has specific graphs and tables that detail the parking,
thoroughfare, streetscape,
public frontages, public
lighting, street trees,
private frontages, building
configuration, building
disposition, building
function, civic space, etc.,
that are permitted in each
of the six zones. For example, Table 8 (illustrated on the left) depicts the building
configuration permitted in each zone. The SmartCode also provides general standards
for environmental requirements, streetscape requirements, civic functions, building
disposition, building configuration, building function & density, parking, landscape,
signage, ambient, and visibility that apply to all of the Transect Zones.
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The SmartCode defines four different community types (Clustered Land
Development, Traditional Neighborhood Development, Regional Center
Development and Transit-Oriented Development) that are comprised of different
proportions of the Transect Zones. For example, a Traditional Neighborhood
Development (TND) community within a controlled growth sector includes, at a
minimum, 10-30 percent of zone T3, 30-50 percent of zone T4 and 10-30 percent of
zone T5. See Table 2 Sector/Community Allocation. Accordingly, a TND will have
at its center the urban and main street components of T5, with the more rural
components of T3 at its outer diameter.

C. Infill versus greenfield developments
1) Infill advantages and challenges

Infill development is the use of vacant land, or the restoration or rehabilitation
of existing structures or infrastructure, in already urbanized areas where water, sewer,
and other public services are in place. One of the key advantages of infill
development is the ability to build within existing infrastructure, not only utilizing
the roadways and utilities but also schools and commercial areas. As a result, infill
projects can bring new life into disinvested communities.

Infill projects face challenges in increasing densities due to zoning limitations
and neighborhood resistance. At the outset, infill projects are more expensive than
greenfield projects, primarily due to construction costs of demolishing and/or
renovating existing buildings or building on small sites with little space for
construction equipment.

) Greenfield advantages and challenges

Greenfield land is simply land that has not been developed before.
Development of greenfield land is initially less expensive and involves fewer zoning
complications than infill development. Greenfield development also allows the
developer to design and implement Smart Growth components within a
neighborhood or community at the outset of the project.

Greenfield development faces the long-term challenge of infrastructure costs
as well as the consequential impact of the development. For example, greenfield
development may fail to take into account the future sewage and school capacity
needed for the region. In addition, greenfield communities may have fewer
transportation alternatives if they are not served by a public transit system.

D. Idaho developments with Smart Growth components
1) BoDo-Downtown Boise development

In 2003, developer Mark Rivers of BoDo Partners, LLC spearheaded a
renovation project in the Eighth Street Marketplace just south of downtown Boise.

LAND USE HANDBOOK © 2025 GIVENS PURSLEY LLP Page 193
14531573.226 Printed 1/28/2025 10:56 AM



The multi-million dollar project, named BoDo (abbreviation for “Boise Downtown”),
Is a mixed-use development that spans four city blocks and includes the construction
of two three-story buildings, consisting of 240,000 square feet of retail, dining and
office space, and an 11-story tower that will comprise 110,000 square feet of retail,
hotel and parking space. One of the three-story structures, the Capitol Gateway
Building, also includes a multiplex movie theater and the downtown offices of
Colliers International. While this project makes good use of existing infrastructure
and mixed land uses, its plan for only four condominium units does not by itself
provide a range of housing opportunities. However, the greater downtown area,
within an eight-block radius of the BoDo project, does provide for other housing
options.

Q) Bown Crossing

Bown Crossing is a mixed-use development on 35 acres between
ParkCenter Boulevard and Boise Avenue. When complete, Bown Crossing
will consist of high-end residential housing such as townhomes, patio homes,
custom villas, and custom homes as well as a marketplace with lofts, shops,
offices and retail businesses. ldaho Smart Growth gave this project an
excellent smart growth neighborhood rating (see the Smart Growth

Neighborhood Development Scorecard below). For a description of the development
plans, visit http://www.bowncrossing.com/index.cfm.

3) Courthouse Corridor

The Courthouse Corridor is a fourteen-acre, mixed-use project
located in downtown Boise. This project is a partnership among Capitol
City Development Corp. (CCDC), Ada County, and Civic Partners, a
private developer. The anchor of the Courthouse Corridor is the Ada
County Government Center comprised of the seven-story, 320,000-sg-ft.
courthouse building with associated retail, parking, streetscape, and plaza

improvements. The Center was completed in January 2002.

Another component of the Courthouse Corridor project is the Civic Plaza
Apartments, completed in the summer of 2004. Civic Plaza Apartments consist of
307 units situated in two buildings and spanning approximately three acres. The
apartments also offer retail space on the ground
level.
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The Idaho Water Center, also completed in the summer of 2004, is adjacent to
the Civic Plaza Apartments. This 204,000 square foot project contains government,
higher education and business offices involved in water quality and policy issues, as
well as retail at the ground level. The building is owned by the Idaho State Building

Authority and houses the University of ldaho, the Idaho Department of
Water Resources, the U.S. Forest Service and private tenants. Overall, the
Courthouse Corridor project combines commercial, retail and residential
space in an urban setting. However, many of the design elements built to
date may seem imposing on a human scale, which could detract from the
intended pedestrian-friendly design.

“) Crescent Rim

Boise developer Bill Clark has obtained
approval from the City of Boise to build a two-to-
four story, 79-unit residential condominium complex
on the south side of Crescent Rim Drive between
Peasley Street and Kipling Road. The complex
offers spectacular views of downtown Boise and the

Boise foothills. The project includes over 60 percent
open space including water features, extensive landscaping, a vista seating area, pool,
and two guest suites. Neighbors objected strongly to the project based on traffic and
scale concerns, and the project was reduced from an original proposal of 98 units.

For further information on the Crescent Rim project, please visit
http://www.crescentrim.com/.

Q) Hidden Springs

The Hidden Springs Communlty is Iocated in the Dry Creek Valley, twenty
&b L G minutes north of Boise.
Grossman Family Properties
- developed Hidden Springs based
< on a vision of building a rural
community in the tradition of
Idaho’s small towns, while still
preserving the natural
surroundings. In 2000, the
- National Association of Home
Builders recognized Hidden

Springs with the Best Smart Growth Award.

The Hidden Springs’ town center offers residents shopping and a café at the
Dry Creek Mercantile, as well as a post office and library. In addition, the Hidden
Springs Community also provides a charter school for children from kindergarten
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through ninth grade. Other amenities include a fire station, sheriff’s office,
community pools, and miles of trails and pathways.

From a Smart Growth perspective, the project integrates various mixed uses
and attractive design elements. However, questions have been raised about whether
some of the later phases of the development are outside a convenient walking range
of the town center. In addition, Hidden Springs may have difficulty linking with
public transit due to its relatively remote location and to date has not had the
necessary population base to support its retail components. A substantial expansion
of Hidden Springs is planned, which may address these issues to some extent.

For more information on the Hidden Spring Community, please visit
http://hiddensprings.com.

E. Planning processes affecting development patterns
€)) Blueprint for good growth

The Blueprint for Good Growth, which is currently being drafted, is designed
to coordinate transportation and land use planning within Ada County. The Blueprint
will compare two alternative land use scenarios (one of which includes smart growth
principles) and analyze their impact on growth related demands for water,
wastewater, open space and parks, housing and other public facilities and services.
The Blueprint will serve as a tool for determining necessary changes to growth plans,
zoning ordinances and planning policies that the cities within Ada County must make
to ensure that growth is fiscally responsible and preserves quality of life as much as
possible. The Blueprint is projected to be completed and implementation begun by
mid-2006. For further information on the Blueprint, please visit
http://www.blueprintforgoodgrowth.com/.

Q) Communities in motion

The Blueprint will work in concert with the COMPASS Long-Range
Transportation Plan (Communities in Motion), also currently being drafted.
Communities in Motion is a regional transportation plan through the year 2030 for
the Treasure Valley, including Ada, Boise, Canyon, ElImore, Gem & Payette
Counties. This plan also compares alternative land use scenarios and their impact on
transportation needs. For further information on the plan, please visit
http://www.communitiesinmotion.org/.

&) Idaho’s Joint Legislative Environmental Common
Sense Committee, Subcommittee on Servicing
Communities

At the initiative of Idaho’s Joint Legislative Environmental Common Sense
Committee (ECSC), a special subcommittee was established to address
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environmental area of impact issues in Idaho. The goal of the Subcommittee on
Servicing Communities is to develop recommendations on how local governments
can improve sharing of infrastructure and services to ensure protection of the
environment and the public health and safety of Idaho citizens. The subcommittee is
investigating the potential for sharing infrastructure and services in Idaho and
researching methods used by other states. This committee has not been active during
2005. More information on this committee is available at
http://www.deq.idaho.gov/water/prog_issues/waste_water/impact_main.cfm.

F. Other resources
€)) Environmental Protection Agency

In 2004, the Environmental Protection Agency (EPA) agency announced the
release of its coordinated Smart Growth Strategy. This Strategy is designed to
promote the revitalization of brownfields and reduce the impact of development on
air and water quality. The Strategy focuses on five target areas: (1) promote infill and
redevelopment; (2) catalyze smart growth transportation solutions; (3) partner for
innovative development and building regulations; (4) support state Smart Growth
initiatives; and (5) ensure EPA policies recognize the environmental benefits of
Smart Growth. The EPA plans to address these target issues through a variety of
projects including an education and outreach campaign, building regulations and
development review technical assistance, State Smart Growth initiatives and an infill
and transit-oriented development initiative. For more information on the EPA’s
strategy to encourage smart growth and their proposed projects, please visit
http://www.epa.gov/smartgrowth/.

Q) Smart Growth America

Smart Growth America’s coalition of national organizations works to support
citizen-driven planning that coordinates the development, transportation, and
revitalization of older areas and the preservation of open space and the environment.
For further information on Smart Growth America as well as other Smart Growth
resources, please visit http://www.smartgrowthamerica.org/.

3) Idaho Smart Growth

The mission of Idaho Smart Growth is to build the capacity of Idahoans to
shape the future of their communities as they envision it, to increase public
awareness of the links between land use, transportation, and the quality of life, and to
promote thoughtful long range planning at local, regional, and state levels.

Idaho Smart Growth plans to accomplish its mission by helping individuals,
citizen groups and public officials meet the concurrent challenges of enhancing
community livability, protecting the environment, promoting economic vitality and
accommodating growth. ldaho Smart Growth also provides education, promotes
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public discourse on growth management issues, and advocates for citizen
participation and better planning. For further information, please visit
http://www.idahosmartgrowth.org/.

G. Smart Growth Development Scorecards

Idaho Smart Growth developed the following scorecards to rate commercial
and neighborhood development projects. They are also currently drafting an infill
development scorecard.

Smart Growth Commercial Development Scorecard

Rate each criteria on a scale of 0 to 4. Give the development in question a zero if it does not
meet the criteria in any way and four if it meets the criteria perfectly.

Land Use Criteria Score

The plan involves redevelopment, rehabilitation, or infill in a previously
1 developed area.

2 The project is integrated with existing and planned surrounding uses, not
disconnected from them.

The site is located in an area designated for commercial or mixed uses in the
3 city’s comprehensive plan (max. pts.) or is part of a master planned
development.

There is more than one use in the project. More uses in the project (or within %
4 mile of project) = higher score; e.g. retail, service, office, civic, residential.

The ratio in height of buildings and trees to street width creates an “outdoor
5 room” or sense of enclosure.

Signs are in the field of vision of pedestrians, typically at window or awning
6 height.

The project creates or contributes to a compact center or district, rather than a
7 commercial strip.

The project includes ground floor windows across more than 50% of building
8 frontages.

Building heights transition or step down where mixed use or commercial
9 buildings are next to or across the street from single family residential.

Physical features and layout promote natural surveillance, maximizing the ability
10 | to see throughout the site.
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At least 10% of the site area is devoted to usable open space, such as plazas,

11 | small parks, and outdoor dining areas (not including landscape).
10% of surface area devoted to off street parking for 10 or more cars is
landscaped and includes canopy trees, (5% of parking areas for less than 10
12 | cars).
Building facades include human-scale details and modulation for aesthetic
appeal, pedestrian comfort & compatibility with the design of the surrounding
13 | area.
The project retains existing natural amenities, including tress, or includes
14 | constructed natural amenities, and they are accessible to pedestrians.
The project approximates pre-d