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- DEVELOPMENT, CODIFICATION, AND APPLICATION

k by Chrlstopher H ‘Meyer Grvens Pursley LLP (Borse ID)

- INTRODUCTION o
1 A central premrse of the Pr101 Approprratron Doctrme — use (now) or lose 1t —is
;seemmgly at odds with the needs of mun1c1pa1 provrders to provrde stable, long-telm water
. _supplies.. Accordmgly, the courts in many western states have carved out more liberal
| rules for providers of mumc1pal water. Under what has come to be known as the “growing

| communities doctrine,” water rights acqurred for 1easonably antlcrpated future needs may
| be held in reserve for decades without forfeiture. Yet the policy of sound planning that
| underlies the doctrine can lead to the oppos1te 1esult as mumcrpahtles compete w1th each
‘fothel to lock down long-term supplies. ;
 Adecade ago, Idaho codified the growmg commumtres doctrme in order to retaln
- the good policy beneﬁts of the doctrme while avo1dmg the bad. This paper explores how ;
Idaho’s expenment has played out and what adJustments have been made along the way o
nnplement the grand scheme Although the paper ocuses on ldaho S law that expeuence ‘
| may prove auseful mo del f01 other states ‘ . ~ ~

ACKGROUND THE COMM rN LAW OF MUNICIPAL WATER RIGHTS
| There is an inherent tension w1th1n the Prior. Approprlatlon Doctrme The doctrine, .
bormn durmg the mneteenth century settlement of the Western Us, enthusrastxcally embraces .
the spirit of 1 pr 1vate initiative and entrepr eneurial energy that characterrzed thatera,
‘Attentron to environmental and other pubhc interest concerns was not or afted onto the -
doctrrne for many decades From the outset, however, the Prior Appropnatron Doctrme :
| did not. embrace all aspects of free-market capitalism. The doctrme s central focus on,
| beneﬁcral use reflects a deep-seated hostrlrty to speculation. ~ o
| Inother contexts, speculatron (and the investment resources it brrngs to the table) rs

I consrdered the engine of private development and one of the nhallmarks of the American .
| success story. In water law, however, speculatron is the nemesis of beneficial use, Water, k
unlike other real estate, is nherently apublrc resource. Accordmgly, under the Prior
o _prpropuatlon Doct1 ine, water is for those who put it to use now, not for those who would
‘ ho‘ d it today so that it may | be sold ata proﬁt tomorrow L
 Inthe early days, before permit systems were estabhshed in Idaho and most other L
‘Westem states; a water nght did not come into existence until actual drve sion to beneﬁcral
| use occurred. Except for certain small domestic wells, the peumt/hcense ,
, ~‘,mandatory in Idaho The statutory permit system provrded some critical leeway to the

| developer of a new wate1 right. Rather than engage in a risky race to develop a water
| supply, the user could obtain a water right permrt in advance, which secured the quantrty
| and priority of the water rrght sought. With permrt in hand, the user then could obtarn
‘ ~ﬁnancmg and proceed to construction of the diversion and delivery system with some
confidence that water would be available. Once the project was completed and in use, a
license would be awarded witha prrouty date relatmg back to the date of the apphcatlon
‘for the perm i ‘ ~
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*In Idaho the user 1n1ght spend ﬁve years gettrng ﬁom permlt to ltcense wrth a ﬁve—year extensron .
upon a showmg of need. In specified cncumstances further extensions mrght be obtained. 1daho Code
§§ 42-204,42-218, 42- 128(a) Most pr: actitioners ﬁnd that the Idaho Department of Water Resources
(IDWR) apphes a lement standard in deteunmmg good cause under the law that: allows fora five- yea1
| extension, In most cases, that has proven to be sufﬁc1ent trme to desrgn fund and const1 uct a wate1 ‘
| project, at least for the typrcal irrigation prOJect - ~ - o
. The system has not been entirely satlsfactory, however f01 rnumcrpal supphers Mumerpal supphers
shoulder an obllgatron‘unhke that of other water users — they are bound to serve all those customers Who
locate wrthm their service area. “Pubhc utlhtres have a duty 1o serve all customers within a setvrce area,
fprovrded that the system asa whole can absorb the cost and still yreld a reasonable rate of 1eturn A leadmg
California case extended the duty to serve to mclude a duty on water provrders to acquire the necessary 1 .
supphes to meet pIOJected demands.” Tarlock & Van de Weterlng, Western Growth and Sustaznable Water
Use: If There Are No “Natural Lzmzts * Should We Worry About Water Supplzes? 27 Pub. Land and Res. L
. Rev 33,59 (2006) (crtlng Lurawka V. Sprzng Valley Water Co., 146 P. 640, 645- 46 (Cal. 1915)) Munlelpal
supphers never know. how many customers they w111 be ob]tgated to serve in the future, but understand that
they must serve them, Thus cities cannot wart for the future to unfold and srmply hope that water may
be obtarned as needed Although some uncettarnty is mherent m growth prolectlons ptactrcal necessrty
~r demands that crtres and utilities lay : the. foundation today to meet the water needs of the comrng decades
.;Surface and under ground supplres must be 1dent1ﬁed and acqurred .
. Water 1ghts to serve these systems generally must be acquired long before the systems are in operatlon o
]at full capacrty The plannmg horizon for these endeavors typically is longer than the five (or, withan
extensron ten). year peuod Idaho’s water hcensrng statute allows a water. permrt holder to prove beneﬁcral -
use ‘and obtain a hcense Crtres havf argued that they should not be subject to such a lumtatron and the o
_courts have agreed - ‘ ~ ‘ ~ ~
_ The courts of Idaho and other Western states long ago recogmzed the unrque obhgatrons of k
;ﬁmumcrpahtres and have treated them drffer ently than other water users The semrnal statement comes ﬁom .
iiColorado s Supreme Court: o ~ - -
The concern of the crty 1s to assure an adequate supply to the pubhc whrch rt ser ves ln kk
- ,estabhshrng a beneﬁcral use of water under such crrcumstances the factors are not as snnple .
_ and are more numerous. than the apphcatron of water to 160 acres of land for agncultural
. ‘purposes A speerﬁed tract of land does not increase in size, but populatrons do, and i in
- 7short penods of tnn ‘ ‘Wrth that ﬂexrbrhty in mrnd t is not speculatlon but the hrghes ‘
the part of th ‘ :  that isfy the needs
- 1esult1n from a normal 1ncrease in po ulatronwrthm a 1easonable penod of trme ' .
City and. Counzjy of Denver v. Sherlﬁ" 96 P.2d 836, 841 (Colo. 1939) (emphasis added). o ,
_ This article employs. the phrase ¢ growmg eommunrtres doctrine” to capture the essentral pomts of the k
case law This doctnne ecognlzes that long~te1m plannmg by munrcrpahtres under proper eucumstances k
may be prudent necessa y,‘ and lawful — and thus allows cities to hold water rights for long peuods
7';w1thout fully developmg them. The label has been employed by the Washington Supreme Court, State of
Washzngton, Dept. of Ecology v. Theodomtus 135 Wash.2d 582, 957 P2d 1241 (1998) (dissent), and by ‘
_numerous commentators, e.g., Lora Lucero and A Dan Tarlock Waler Supply and Urban Growth in New
k Me)tzco Same. Old Same Old or a New Era?, 42 Nat. Resources J. 803 (2003) Although thrs shor thand -
descuptron has yet to be employed by the Idaho Supr eme Court and differs somewhat from the “great _
and growing crtres doctune which has taken hold i in Colorado, it captures the idea. The doctrine plarn y
apphes to all growrng communrtres large and small not just to gr eat cities. For 1nstance 1anlZage of Peck
v Denzson 92 ldaho 747 751 450 P 2d 310 3 14 (1969), the doctrme was apphed to a comr mnrty of 200 ~
. mhabrtants ‘ ~ ~ o ~
- Subsequent decrs1ons of the Colorado Suprerne Court have rernforced the holdmg n Sherzﬁ‘ “We
cannot hold that a crty more than others is entitled to decr ce for water beyond its own needs. However,
rk anappropnator has a 1easonable time in whlch to effect hrs orrgmally 1ntended use as well as to complete
his orrgrnally 1ntended means of diversion, and when approprratrons are sought by a growing crty, regard
: should be given to its reasonably antrcrpated requrrements Y Ciy & County of Denve; v Northern
‘ Colorado Water Conservancy Dist., 276 P.2d 992, 997 (1954) Known as the “Blue szer” case, it
approved a 50—year plannlng horizon. “Thus under Blue River, a crty may. approprrate water for its future k
‘needs without vrolating the prohrbmon on speculatron S0 long as the amount of the approprratlon isin hne ‘
wrth the crty S reasonably antrcrpated requirements.’” Ciy of Thornton v. Bijou Irvigation Co., 926 P2d 1, ‘
38 (Colo. 1996) “The Sheriff decrsron clearly counsels against a strict application of the anti- speculatron -
,:doetrrne to munrcrpahhes seekmg 0 provrde for the future needs of then constrtuents z szou, 926 P 2d at 37.
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GROWING COMMUNITIES DOCTRINE IN IDAHO: JUDICIAL RECOGNITION

Munlc{pal Two Idaho cases and one federal case applying Idaho law have squarely ruled that cities or private
Water nghts water utilities may obtain water rights of sufficient quantity to meet future population growth. In City of

o | Pocatello v. Murray, 206 F. 72 (D. 1daho 1913) (aff’d, Murray v. City of Pocatello, 214 F. 214 (9th Cir.
| 1914), Pocatello granted a franchise to Murray and his associates to provide water to the city. The city
complained that while Murray had delivered some water from Mink Creek, he had not obtained the entire
supply physically available in the creek. Applying Idaho law, the federal court found Murray indeed had
failed to fulfill his contractual obligation. The court rejected Murray’s argument that it was against public
policy for the city to appropriate more water than was then needed. The court declared that the leeway
accorded agricultural users “should and doubtless would, be applied with even greater liberality to the
superior and more elastic needs of a growing municipality.” Murray, 206 F. at 80.

In Beus v. City of Soda Springs, 62 Idaho 1, 107 P.2d 151 (1940), the Idaho Supreme Court upheld the
city’s right to purchase irrigation water rights and hold them for future municipal needs. The Court went
on to hold that such water need not be applied to irrigation in the meantime to avoid forfeiture. “To require
that would amount to nullifying the power granted to a municipality to acquire and hold water for future
needs — an absolute necessity of life and existence for a municipality.” /d. at 7. In support of its decision,
the Idaho court quoted from a Wyoming case, Holt v. Cheyenne, 137 P. 876 (1914):

[TThe Supreme Court of Wyoming had before it...the identical question presented in this

case. The court held: “A city’s right to appropriate the waters of a stream is not limited to the
needs of its citizens at the time of the adjudication of its rights, but is entitled to appropriate

for the probable future demands of its population.” The court then reviewed numerous

authorities holding that property may be held by a municipality for its future growth and
development without being subject to adverse claims of others, and then continues: “Such,

we think, is the better reasoning, and is supported by the great weight of authority and

to which many courts have in later cases acceded, although a contrary doctrine has been
announced in earlier decisions.”

1d. at 6 (this quotation, which Beus attributed to Holt, is actually from the headnote to Holr).

In the more recent case of Village of Peck v. Denison, 92 Idaho 747, 450 P.2d 310 (1969), the court
upheld the right of the village to obtain an unquantified water right for “all the flow” from a particular
source. Whether the water was needed for current or future needs is somewhat unclear from the decision.
However, the court noted in a footnote that:

[A]lthough the Village of Peck became a municipality only after the events giving rise

to this litigation, we would have found it difficult not to allow the appropriation of some

excess water (had there been any in fact) under [.C. § 50-323 and its predecessors and

Beus v. City of Soda Springs, 62 Idaho 1, 107 P.2d 151 (1940); see Hutchins, op. cit. at p.

44 (municipal use of water).

Village of Peck, 92 1daho at 751, n.4, 450 P.2d at 314, n.4.

The Court’s reference in the quotation above is to an article published a year earlier by Wells Hutchins,
he distinguished water law scholar: The Idaho Law of Water Rights, 5 Idaho L. Rev. 1 (1968). Mr.
Hutchins concluded that Idaho law does recognize water rights for future municipal growth: “[A] city is not
imited in the amount of its appropriation to the needs of its citizens at the time of adjudication of its water
right, but may dispose of and apply the surplus water to beneficial use up to the amount of its application.”

Eﬁture ‘Grow‘th

Avoiding :
_ Forfeiture

Idaho case law consistently has accommodated the special burdens on municipal water providers —
providing them a measure of protection from the statutory forfeiture laws and common law abandonment

1 principles. Under Idaho law, “[a]ll rights to the use of water...shall be lost and forfeited by a failure for
the term of five (5) years to apply it to the beneficial use for which it was appropriated...” Idaho Code § 42-
222(2). As one commentator put it: “Therefore, when a municipal corporation acquires a water right, the
city generally will not lose the water right due to nonuse.” Lynne Krogh-Hampe, Injury and Enlargement
in Idaho Water Right Transfers, 27 Idaho L. Rev. 249, 294 (1990). In the same vein, the chief legal counsel
of IDWR noted: “The general law regarding the quantity of a municipal water right appears to be that

a city may acquire a preferred right to store or appropriate more water than is immediately needed, thus
allowing for growth of the city.” Phil Rassier, Chief Counsel, IDWR Memorandum. Municipal Water
Rights — Statutory Background at 1 (May 7, 1979).

- Municipal
Protections
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i THE 1996 MUNICIPAL WATER RIGHTS ACT

Mun1c1 . al IDAHO’S CODIFICATION OF THE GROWING COMMUNITIES DOCTRINE
o pa: In 1996, the Idaho Legisiature codified the growing communities doctrine and established specific
procedures and limitations governing a municipality’s ability to acquire water rights (by appropriation or

transfer) for long-term growth. In short, the Legislature affirmed the doctrine’s role in Idaho water law, but
placed clear sideboards on how it is to be applied.
The 1996 Act Recognized the Common Law as its Foundation
In the law’s statement of purpose, the Legislature recognized that it was not writing on a blank slate
and specifically recognized and embraced the common law doctrine of special treatment for municipalities:
The appropriation doctrine as applied throughout the western states provides flexibility
for municipal providers to obtain and hold water rights needed to assure an adequate
water supply for reasonably anticipated future needs. While this concept is recognized in
Idaho case law, it should be further described in statutes in order to guide the actions of
the Department of Water Resources, water users and the courts, and to assure that the use
of this concept is appropriately controlled. The legislation seeks to define and limit the
authority of municipal water providers to develop and hold water rights for reasonably
anticipated future needs and to allow water to be supplied to expanding service areas.
This statute addresses future lcensing of water rights for municipal purposes (including
those currently permitted) as well as future changes in water rights to municipal
purposes. The statute does not address those licensed and decreed water rights now
held by municipal providers, and the legislation intends no change in the common law
with respect to such rights. Municipalities would be required to provide information to
describe their service area, to establish a reasonable planning horizon, and to show that
the water rights are necessary for reasonably anticipated future needs.
Statement of Purpose, R.S. 06104, which became, S.B. 1535, enacted as the Municipal Water Rights Act of
1996, 1996 Idaho Sess. Laws, ch. 297 (Act or 1996 Act hereafter).
Quantification of Reasonably Anticipated Future Needs

The 1996 Act is more than a codification of the common law. It contains several new concepts, and
reflects a much more precise regulatory interpretation of the doctrine. The structure of the new approach
is reflected in several newly defined terms of art, all contained in the following one-sentence summary of
the statute: “Municipal providers” may secure water rights for “municipal purposes” of sufficient quantity
to serve all “reasonably anticipated future needs” within an expanding “service area” during a specified
“planning horizon.” This article refers to water rights held for this purpose as “future needs” or “planning
horizon” rights.

The statute speaks in terms of “reasonably anticipated future needs” (RAFN). This is convenient
shorthand, but may be misleading. Indeed, the Act expressly provides that these rights serve a beneficial
use now (by allowing cities to plan their growth in an orderly fashion), despite the fact that they may not be
physically diverted for decades.

The first term of art is “municipal provider” (Idaho Code § 42-202B(5)) — defined to include more
than just cities. It encompasses water supplied to any unit of municipal, county or state government. For
instance, a water supply acquired for a state university or state prison would fall within the definition of
“municipal provider.” It also includes private corporations and associations holding a franchise to supply
water for municipal purposes. The largest example of this is privately held United Water Idaho, which
serves parts of the Treasure Valley. Finally, the term includes corporations and associations supplying water
for municipal purposes through a water supply system regulated by the Idaho Department of Environmental
Quality as a “public water supply” under Idaho Code § 39-103(12). The definition of municipal provider
includes those providing a “public water supply.” This latter definition is quite broad. It includes systems
“furnishing water for drinking or general domestic use in incorporated municipalities; or unincorporated
communities where ten (10) or more premises or households are being served or intended to be served;
or any other supply which serves water to the public and which the department declares to have potential
health significance.”

The term “municipal purposes” is broadly defined to include “residential, commercial, industrial,
irrigation of parks and open space, and related purposes.” Idaho Code § 42-202B(6). This list was
intended to serve as a catch-all for virtually any use within a municipal service area that might be supplied
by a municipal provider. An IDWR policy statement defined municipal use as including “domestic,
irrigation, stockwater, fire protection, recreation, commercial, industrial, and any other water use incidental
to the functioning of a city.” Norman Young, Administrator s Memorandum: Definition of “Municipal”
(Nov. 5, 1979)(Young Memo).

The only use expressly excluded from municipal purposes is “water from geothermal sources for
heating.” Idaho Code § 42-202B(6). Thus, water rights for geothermal heating systems may be obtained
only to meet current physical need. However, geothermal water used for non-heat purposes (such as
! drinking) does fall within the Act.

b
i

i

Copyright© 2010 Envirotech Publications; Reproduction without permission strictly prohibited.




March 15, 2010 The Water Report

| THE STATUTE DEFINES RAFN:

| “Reasonably anticipated future needs” refers to future uses of water by a municipal provider
% for municipal purposes within a service area which, on the basis of population and other

| planning data, are reasonably expected to be required within the planning horizon of each

| municipality within the service area not inconsistent with comprehensive land use plans
|
|

Municipal
Water Rights

approved by each municipality. Reasonably anticipated future needs shall not include uses
, | of water within areas overlapped by conflicting comprehensive land use plans.
”‘Fufu‘réNkee ds;’ (Idaho Code § 42-202B(8) A e ) " .

TUIE REEES 1 The Act puts some sideboards on “future needs” by requiring them be documented with “population
o | and other planning data” from the municipal provider to the satisfaction of IDWR. This additional planning
! burden is found in three places: the definition, the section on new applications, and the section concerning transfers.
% To date, IDWR has considered only a few actual “future needs” or “planning horizon” water right
applications. Depending on the circumstances of the case — for example, a defined number of housing
units in a subdivision vs. an open-ended service area such as that served by a utility — IDWR may require
sophisticated statistical analyses in connection with approving a municipal provider’s planning horizon.
With regard to a large application by United Water Idaho (a regulated utility), these analyses have taken
into account such factors as price elasticity of water demand, the availability of non-potable lawn irrigation,
shifts in demographics and the composition of population, changes in lifestyle, and conservation incentives.
Considerable Diseretion in Establishing Duration of the Planning Horizon

The 1996 Act contains no limit on the duration of the “planning horizon” but simply entitles the
municipal provider to demonstrate a reasonable period corresponding to its particular needs. ““‘Planning
horizon’ refers to the length of time that the department determines is reasonable for a municipal provider
to hold water rights to meet reasonably anticipated future needs. The length of the planning horizon may
vary according to the needs of the particular municipal provider.” Idaho Code § 42-202B(7). For a slowly
growing small town, private subdivision, or planned resort community, this could be as little as 15 years.
For a larger growing city, a planning horizon of at least 25 and as much as 50 years would be appropriate.

In Colorado, two water districts serving a small city and surrounding areas sought “conditional water
rights” to meet future needs under Colorado’s common law governing municipal water rights. They sought
to establish a 100-year planning horizon. The Colorado Supreme Court remanded for further evidence
regarding the need for such a long planning horizon. Pagosa Area Water and Sanitation Dist. v. Trout
Unlimited, 170 P.3d 307 (Colo. 2007) (Pagosa I). On remand, the applicants requested a 70-year planning
horizon, which the water court cut back to 50 years. The water court included in the decree various “reality
checks” requiring re-evaluation of needs every six years. On the second appeal, the Colorado Supreme
Court upheld the 50-year planning horizon, but remanded to allow development of further evidence that
the requested quantity was needed. The Court was concerned, among other things, that the districts were
seeking substantial quantities of municipal water for releases to meet future, hypothetical recreational in-
channel instream flow requirements. Pagosa Area Water and Sanitation Dist. v. Trout Unlimited, 219 P.3d
774 (Colo. 2009) (Pagosa II).

It bears emphasis that the 1996 Act does not create any automatic entitlement on the part of municipal
providers to obtain water rights for long-term needs. Rather, the Act imposes on IDWR the responsibility
to determine the reasonableness of applicant’s asserted long-term requirements. No doubt, a body of
administrative and judicial law will emerge over time establishing the amounts and kinds of proof an
applicant must produce concerning future needs and planning horizon.

Transfers of water rights do not entail the two-stage process involved in obtaining new water rights
(a permit, followed by proof of use at the time of licensing). This is not unique to the Act, but is the case
for all water transfers in Idaho. Consequently, when an existing water right is transferred to municipal use
under the Act, the duration of the planning horizon will be established just once, at the time of transfer.

In contrast, for a new appropriation of municipal water rights under the Act, the proper duration of the
planning horizon will be evaluated at both the permit and license stage. In other words, the duration of the
planning horizon may be re-adjusted by IDWR at the license stage where the user “proves up” the right.

When a municipal provider is granted a permit to appropriate water for “reasonably
anticipated future needs” within the planning horizon for the municipality, the permit will
be conditioned to require that the full capacity needed to provide water for the reasonably
anticipated future needs be constructed by the end of the municipality’s planning horizon.
The municipal provider will then be required to submit proof of beneficial use evidenced by
construction of system capacity of the complete system by the end of the permit development
period. If proof is not submitted and an extension to the permit development period has not
been granted, as provided in Idaho Code § 42-204, the municipal provider shall be deemed to
have lost all rights under the permit.
IDWR, Administrative Memorandum — Application Processing No. 63, at 5 (June 15, 1999) which adopts
by reference as departmental policy the letter from Karl J. Dreher to Christopher H. Meyer captioned
“Municipal Water Rights” (June 14, 1999) (Memo No. 63).

_ Analysis k
Required

“Planning |
~ Horizon”

Colorado
Decisions

Reasonableness
| Determination

 Transfers
~ New
Appropriation

System
~ Capacity
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By requiring foresight and planning, the statute establishes a progressive approach to the water right

Mum cit k al | application process that seems squarely in furtherance of objectives of maximum use and conservation of
~ o .p || water resources that are embedded features of Idaho’s Prior Appropriation Doctrine.
Water nghtS 1| Act Codified the Common Law Concept of a Flexible Service Area (Place of Use)

THE ACT PROVIDES FOR SUBSTANTIAL FLEXTBILITY IN ESTABLISHING A SERVICE AREA!
“Service area” means that area within which a municipal provider is or becomes entitled or
obligated to provide water for municipal purposes. For a municipality, the service area shall
correspond to its corporate limits, or other recognized boundaries, including changes therein after
the permit or license is issued. The service area for a municipality may also include areas outside
its corporate limits, or other recognized boundaries, that are within the municipality’s established
planning area if the constructed delivery system for the area shares a common water distribution
system with lands located within the corporate limits. For a municipal provider that is not a
municipality, the service area shall correspond to the area that it is authorized or obligated to serve,
including changes therein after the permit or license is issued.

Idaho Code § 42-202B(9).
The service area need not be described by legal description nor by description of every intended use
in detail, but the area must be described with sufficient information to identify the general location
where the water under the water right is to be used and the types and quantity of uses that generally
will be made.”

Idaho Code § 42-202(2).

A basic element of every water right is its place of use. For most water rights, the exact boundaries
of the place of use (or larger “permissible place of use”) must be identified, and any change in these
boundaries requires that the water right holder seek agency approval of the change. In the case of irrigation
rights, the water right must identify the place of use by “legal subdivisions” — that is, down to the forty
acre “quarter-quarter” of a one-square-mile section. Idaho Code § 42-202(6). This presents a problem in
the case of traditional municipal water rights because the place of use changes as the city grows.

IDWR has long recognized this special feature of a municipal water right, and allowed it to be
described simply by reference to the “city limits” of the community or the licensed service area of a water
utility (Young Memo). What if a municipal supplier serves customers outside the city limits? The courts
have never been called on to answer this question. In any event, this issue was clarified in the 1996 Act. A
municipal provider’s place of use is not limited to a city’s corporate limits. Instead, it corresponds to the
area actually served.

More significantly, the service area is not fixed in time, but automatically includes any future “changes
therein after the permit or license is issued.” Idaho Code § 42-202B(9). This clarifies that a municipal
provider — either a traditional provider such as a municipality or a regulated private utility, or a non-
traditional provider such as a non-utility corporation — is not required to seek a formal change in place of
use each time the area it serves is expanded.

The 1996 Act does not specify whether or how often a municipal provider must update its description
| — other than a requirement to update all estimates and descriptions at the time of licensing. The proof of
beneficial use statement required at the time of licensing shall require “a revised estimate of the reasonably
anticipated future needs, a revised description of the service area, and a revised planning horizon, together
with appropriate supporting documentation.” Idaho Code § 42-217(4).

Municipal providers, however, may want to routinely update their service area descriptions to ensure
that they continue to provide notice to the public and other water users. Although this is not required under
the statute, doing so may foreclose arguments by potential protestants that they were not fairly put on notice
of the scope of the provider’s water rights portfolio.

Ordinarily, each water right application includes a place of use description. However, IDWR has
allowed municipal providers to file a single description, and allow all (or most) water rights within its
system to be governed by that description as it is updated. It is conceivable that a municipal provider could
have more than one service area description if it operated in multiple, distinct, geographical areas.

In the case of a subdivision or planned community water right application, the place of use typically
is fixed — it is the boundary of the development. Likewise, the amount of water that will be needed for
the development is far easier to calculate. For these reasons, determining the amount of a RAFN water
right for a subdivision almost always will be far simpler than doing so for a municipality or utility that is
obligated to serve all who move into the city or service territory and that almost certainly will be expanding
its service arca boundary.

Protection of Municipal Water Rights From Forfeiture

The Act expressly exempts a municipal water provider’s portfolio of municipal water rights from
Idaho’s automatic forfeiture statute, Idaho Code 42-222(2): “A water right held by a municipal provider to
meet reasonably anticipated future needs shall be deemed to constitute beneficial use, and such rights shall
not be lost or forfeited for nonuse unless the planning horizon specified in the license has expired and the

|| quantity of water authorized for use under the license is no longer needed to meet reasonably anticipated
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future needs.” Idaho Code § 42-223(2). This protection is reinforced by the express declaration in the Act
that water rights held for future needs constitute a beneficial use. Idaho Code §§ 42-222(1), 42-223(2).

To what extent does this constitute a blank check for municipal providers? If conditions change
such that the water is no longer needed to meet RAFN, is the size of the water right subject to downward
adjustment? Obviously, a downward adjustment may occur at the time of licensing — typically five to ten
years after the appropriation. But what if conditions change after licensing? Or what if a transfer to RAFN
| is approved, in which case there is no further mechanism for automatic review?
In Colorado, where the growing communities doctrine emerged, this problem is solved by the

‘Cc’)‘l’ora‘do -

e mechanism of “conditional” water rights — municipal water rights held for future need (like all unperfected
Dlhgenc‘e water rights) are subject to due diligence review every six years. As noted above, the Colorado Supreme
Court in Pagosa Il recently approved additional post-decree “reality checks” at six-year intervals to ensure

- Review
o that the water continues to be needed.

IDWR takes the position that such water rights — while free from automatic forfeiture after five years
— still are subject to potential forfeiture within the context of the Act (Memo No. 63):

If sufficient proof of beneficial use is submitted before the end of the permit development
period and the municipal water right is licensed for an amount of water for “reasonably
anticipated future needs,” the requirement that the full system capacity needed to provide
water for the reasonably anticipated future needs be constructed by the end of the
municipality’s planning horizon will continue as a condition of the license. If the municipal
provider fails to construct the full system capacity needed to provide water for the
reasonably anticipated future needs by the end of the planning horizon for the municipality,
or the anticipated future needs do not materialize by the end of the planning horizon, the
quantity of water under the license may be reduced to the capacity of the constructed
system or the amount of water required to meet the needs that actually exist at the end of
the planning horizon. Although a municipal provider can revise the planning horizon and
amend its projections of reasonably anticipated future needs subsequent to the water right
license being issued...the water right remains subject to being reduced or forfeited if actual
use of the water does not occur.

A different situation is presented if a municipal provider acquires a non-municipal water right to
hold in its portfolio for future needs purposes but, in the interim, continues its original use. For example,
the water might continue to be used for farming via a lease-back arrangement. In this case, forfeiture
would not come into play because the right continues to be placed to beneficial use as originally licensed.
If, instead, the acquired water right is no longer used for its original purpose and is simply held in the
municipal provider’s portfolio for presumed future use, it may be immune from forfeiture under the
common law growing communities doctrine. However, in such a case the municipal provider would be
wise to transfer the right to municipal purposes under the Act to bring it within this express non-forfeiture
provision.

Strong Anti-Speculation Provisions in the Act

Cities in other states have engaged in races to lock up huge stockpiles of water rights. Each city’s goal
is to ensure that it, rather than its neighbor, will be able to grow. The authors of the 1996 Act were acutely
aware of this phenomenon — particularly on the Front Range of Colorado — and took steps to limit the
possibility that the special treatment accorded municipal providers would trigger similar “water wars” in
Idaho.

In Colorado, a 1979 statute codified a fairly strong anti-speculation rule announced in Colorado
River Water Conservation Dist. v. Vidler Tunnel Water Co., 594 P.2d 566 (Colo. 1979). Vidler denied
a conditional water right to a private developer who hoped “to sell water to municipalities on the
eastern slope for general municipal use but had not obtained firm contractual commitments binding
those municipalities to purchase or receive the water.” Id. at 568-69. The statute codified this rule but
exempted governmental entities. Colo.Rev.Stat.§37-92-103(3)(a). The net result is that Colorado cities are
incentivized to acquire as much water as possible. If it turns out they do not need it, they may sell it to their
neighbors.

Idaho’s Act requires that the asserted future needs must “not be inconsistent with comprehensive land
use plans approved by each municipality” within the service area, and may not include “uses of water
within areas overlapped by conflicting comprehensive land use plans.” Idaho Code § 42-202B(8).

The first requirement (consistency with the comprehensive plan) appears to be relatively benign.
Comprehensive plans are broad, conceptual planning documents that do not contain detailed water
demand projections. Thus, not too much should be read into this requirement. On the other hand, if the
comprehensive plan (or its associated future land use map) described an area as open space or agricultural,
that might be found to be “inconsistent” with a quantification of RAFN that assumed high density
development in the area.

The second requirement (exclusion of “conflicted” areas) is a potentially draconian measure designed
to provide an incentive to adjacent municipalities to cooperate in planning efforts. To the extent two
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or more municipalities assert planning authority over the same area and develop conflicting planning
scenarios, none of them may obtain a “planning horizon” water right for its part of the overlapped area.

It remains to be seen how the Act’s prohibition against serving these “conflicted” areas will be
interpreted and applied. As a practical matter, the Local Land Use Planning Act (LLUPA), Idaho Code
§$ 67-6501 to 67-6537, does a good job of resolving many of these disputes over the direction of future
growth. Each city is required to establish an “area of city impact” that defines the area beyond the city’s
current boundary where a city anticipates growing. LLUPA provides a mechanism for cities and counties
to resolve disputes over the boundaries of areas of city impact (to ensure that they do not overlap) and to
determine whether the city’s or the county’s comprehensive plan and zoning ordinances will apply within
the area of city impact. Idaho Code § 67-6526. The Act provides mechanisms for negotiation and, if
necessary, judicial or political resolution. Even so, LLUPA has not eliminated all such conflicts.

LLUPA applies only to cities and counties. The Idaho Public Utilities Commission (IPUC) is charged
with resolving disputes over the bounds of certificated service areas for investor-owned utilities. Neither
LLUPA nor the IPUC, however, is geared toward resolution of service area disputes between cities and
private utilities.

The 1996 Act’s prohibition against serving “conflicted” areas applies equally to municipalities and to
private utilities providing municipal water. For example, several peighborhoods and commercial arcas
were left out of the “planning horizon” calculation in the first application for RAFN water rights in Idaho
by United Water Idaho (a private water utility) in its so-called Integrated Municipal Application Package or
“IMAP.”

It bears emphasis that the “conflicted” areas prohibiton applies to only water rights (or the portion
thereof) held for RAFN. Municipal providers may acquire and hold water rights to serve existing needs
within such “conflicted” areas, even if RAFN rights are unavailable.

The Act also reduces the opportunity for speculation by prohibiting the transfer of RAFN water rights
by a municipal provider to a place of use outside the service area or to a new nature (purpose) of use. This
provision is stated twice in the Act.

IN THE CONTEXT OF LICENSING SUCH WATER RIGHTS!
The director shall condition the license to prohibit any transfer of the place of use outside
the service area...or to a new nature of use of amounts held for reasonably anticipated future
needs together with such other conditions as the director may deem appropriate.
Idaho Code § 42-219(1).
| AND IN THE SECTION OF THE WATER CODE DEALING WITH TRANSFERS OF WATER RIGHTS:
When a water right or a portion thereof to be changed is held by a municipal provider for
municipal purposes...that portion of the right held for reasonably anticipated future needs at
the time of the change shall not be changed to a place of use outside the service area...or to a

new nature of use.

i Idaho Code § 42-222(1).
In other words, the statute recognizes that while a municipality, private water utility, or other municipal

| water provider is accorded leeway in holding water rights to meet future needs, the quid pro quo is that the
place of use under such rights cannot be changed to property outside the provider’s service area — such

| as land owned or served by some other entity, even another municipal provider. Rights acquired under the
1996 Act are limited to the provider’s original service area and those additions to that service area occurring
| through growth accounted for in its future needs showing. The presumed intent of this provision is to
prohibit a municipal provider from selling off a portion of its future needs water right to another entity.

On the other hand, this restriction should not apply where one provider conveys a service area to
another provider who continues serving the original customers. For example, an RAFN right could be
obtained by private developer for a planned community. In the future, that provider might convey the
water right (and likely the delivery system) to the municipality or other municipal provider serving the
surrounding or adjacent area. Presumably, the new municipal provider could then integrate the water right
into its larger service network. Although this would entail a change in the place of use, this would not
appear to violate the Act’s prohibiton against changing the place of use to an area outside the service area.
Although the Act’s language is, perhaps, ambiguous, the better reading is that it prohibits changes to an
entirely different place of use outside the service area, and does not prohibit the right from being changed
to serve a new larger service area that includes the original service area.

In a sense, the Legislature determined to remove one stick from the property owner’s bundle of rights
— free transferability — in recognition of the fact that municipal suppliers hold a stick that other water
right holders do not (the right to acquire water rights for long-term needs without fear of forfeiture). There
is nothing in the Act indicating any restriction on a municipal provider selling to a successor entity that will
continue operating the same system in the same service area.
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APPLICATION & NON-APPLICATION OF THE 1996 ACT
EXPERIENCES THUS FAR
Surprisingly few RAFN municipal water rights under the Act have been sought in Idaho. The first
application filed under the Act was a massive transfer application covering the entire portfolio of municipal
water rights owned by United Water Idaho (UWID), the privately-owned utility providing water to Boise
and surrounding communities. The application — termed the Integrated Municipal Application Package
(IMAP) — sought to transfer UWID’s portfolio of municipal water rights to achieve alternative points

| of diversion and to bring them within the 1996 Act. In so doing, the applicant sought to establish a 50-

year planning horizon and RAFN needs that substantially exceeded its total portfolio. This application

| engendered considerable controversy, some of which may have been due it part to misunderstanding

its nature. The IMAP did not seek to appropriate new water rights. If approved, however, the planning
horizon and RAFN would have authorized UWID to acquire other water rights by appropriation or transfer
to fill in the difference between its current portfolio and its projected needs.

After contentious pre-hearing litigation, the Director of IDWR stayed the proceeding. He determined
that it made more sense to allow the contentious issues underlying the application (e.g., potential
forfeiture allegations) to be resolved by the Snake River Basin Adjudication (SRBA), which was then
getting underway. The Director’s intuition proved correct. For reasons that are not entirely clear, perhaps
including litigation fatigue, no one objected to UWID’s claims in the SRBA. As of this writing, it is
anticipated that those claims will be approved and “partially decreed” shortly. Of course, the SRBA
process does not establish a future planning horizon nor does it quantify RAFN. It did, however, resolve
in UWID’s favor the potentially most contentious issue — forfeiture. As a result, UWID (like many other
water providers) will now hold partial decrees for a portfolio of water rights whose total pumping capacity
exceeds its current peak demand. In essence, SRBA has created an RAFN portfolio for many Idaho water
providers on an ad hoc basis without the benefit (or the burden) of the 1996 Act.

This occurred as a result of happenstance. For decades, it was the practice in Idaho for municipal
water providers (and everyone else for that matter) to obtain new water rights for each new well they drilled
— rather than transferring existing water rights to the new point(s) of diversion.

As explained in an IDWR Memo:
[e]ven though a municipal system may have included multiple wells and pumps, IDWR typically
licensed a water right based on the diversion capacity of an individual well and pump listed as a
single point of diversion on the water right. IDWR typically did not review the overall system
capacity and evaluate the new well as an additional increment of diversion capacity or beneficial
use under the entire system due to that point of diversion.

Jeff Peppersack, Administrator s Memorandum, Application Processing No. 18, Licensing No. 1 (Oct. 19,

2009) at 1-2 (Memo No. 18).

Over the years, as old wells were abandoned but their water rights were retained, this resulted in an
accumulation of paper water rights sometimes substantially exceeding the current needs of the provider.
Rather than going through the rigorous, planning-based evaluation process contemplated by the 1996 Act
and IMAP, the SRBA simply blessed whatever portfolios happened to exist at the time. All this happened,
incredibly, without litigation. There were, and continue to be, litigations over side issues regarding
municipal water rights in the SRBA. For instance, the City of Pocatello challenged conditions imposed
by IDWR on each of its water rights dealing with alternative points of diversion. n Re SRBA, Case No.
39576, Subcase Nos. 29-271 et al., Memorandum Decision and Order on Challenge (City of Pocatelio) (5th
Dist. Idaho Nov. 9, 2009) (motion for reconsideration pending as of Mar. 6, 2010). None of them, however,
have taken note of the elephant in the room: the confirmation of entire portfolios of municipal water rights
without evaluation of current or future needs, resulting in the ad hoc creation of substantial portfolios of
RAFN water rights.

Going forward, these municipal providers will need to pursue applications under the Act to extend their
planning horizons and expand their portfolios beyond whatever was SRBA-adjudicated. Doing so will also
better insulate their portfolios from any potential collateral attack based on post-SRBA forfeiture.

Municipal Provider Acquired by Status Planning Horizon | Flow Rate | Annual Volume | Water Right
(cfs) (acre-feet) Number
Tamarack Resort Appropriation Permit 15 years 8.6 1,248 65-22357
City of Nampa Appropriation Permit 21 years 4.5 n/a 63-33022
City of Nampa Appropriation Permit 21 years 5.0 n/a 63-32835
City of Bonners Ferry Appropriation Permit 20 years 3.8 n/a 98-7825
Ross Point Water Appropriation License 20 years 5.25 nfa 95-9009
District
City of Fruitland Appropriation Permit 20 years 8.09 n/a 65-23088
Idaho Dep’t of Transfer Decreed 22 years 0.13 19.8 37-20853
Transportation
Moreland Water & Appropriation Lapsed 30 years n/a n/a 35-13365
Sewer District
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TRANSITION FROM COMMON LAW TO STATUTORY SCHEME

Even after the 1996 Act, the common law “growing communities doctrine” remains significant in
Idaho. Existing municipal water rights, at least those held by traditional municipal providers such as cities
and regulated water utilities, are not affected by the Act. One mi ght argue that in adopting a codified
municipal rights law for some water rights, the Legislature intended to repeal common law protections
for other municipal water rights. This does not appear to be the intent of the Legislature, however. As
noted above, the Act’s Statement of Purpose expressly disclaims any intent to change the common law.
Moreover, the Act contains a savings clause, Idaho Code § 42-202(11), which purports to preserve the
common law’s protection for pre-1996 municipal rights. In the end, of course, the common law is whatever
the State’s courts say it is. Because most municipal providers have not taken the affirmative steps required
to bring their water right portfolios within the 1996 Act, the common law continues to apply to the vast
majority of municipal water rights in Idaho.

The principal effect of this is that the common law doctrine continues to provide defenses from
forfeiture to these traditional municipal providers that have acquired water right portfolios exceeding
their immediate physical needs. This conclusion is supported by a 1999 IDWR guidance to the effect that
forfeiture and abandonment apply to municipal rights, but only when the municipal supplier has no current

or future need for them. Memo No. 63 at 5.

Even under common law, the municipal provider must demonstrate that it has a growing service area
and that its portfolio is reasonably necessary to serve its anticipated needs. A court could determine that a
municipality or utility holds more water rights than it will ever be able to put to use, and declare the surplus
forfeited. Given such uncertainty, municipal providers are well advised to bring their portfolios within the
scope of the 1996 Act at their earliest opportunity. Although the Act does not specifically address how a
municipality does this, an IDWR 1999 guidance concludes that existing municipal permits and water rights
may be brought under the 1996 Act by amendment or transfer. Memo No. 63 at 1-2.

At the same time, a city or utility may wish to change its diversion points to more fully integrate its
production and delivery system, particularly where it relies heavily on groundwater. Indeed, IDWR has
acknowledged the appropriateness of this sort of system-wide change for municipal water rights (see /d.
at 1-2). For instance, a municipality or utility relying on a network of wells with a separate water right for

| cach may wish to make each point of diversion an alternative point of diversion for each of the others. This
' allows the city the flexibility to pump water anywhere from the system and enhance efficiency, so long as
injury to other users is avoided.

Adding alternative points of diversion to a municipal system (or to any water right) raises interesting
injury questions. IDWR’s position on this is quite clear. Suppose a city owns two wells, one with a 1950
priority for one cubic feet per second (cfs) and one with a 1980 priority for two cfs. Suppose further that
the city transfers the rights to bring them under the 1996 Act and makes them alternative points of diversion
for each other. Next, assume that the 1980 well becomes involved in a well interference dispute with a
| nearby 1970 irrigation well. May the city defend the interference claim by asserting that it is pumping
1950 water out of the 1980 well? The answer is clearly no. Despite each well being an alternative point
of diversion for each other, IDWR will continue to administer the wells on the basis of the pre-transfer
priorities for purposes of well interference. But suppose instead that due to declining aquifer conditions,
| an aquifer-wide regulation of pre-1960 wells was imposed — such an aquifer-wide call might result from

hydrological conditions, a mandate to protect endangered species, conjunctive administration rules, etc.
[Editor’s Note: a “call” occurs when a senior user calls on the regulating agency to curtail junior water
rights so that the senior’s right is received]. Note, this is not a well interference call, but an aquifer-wide
regulation of wells. In this case, the city could continue to pump up to one cfs of “1950 water” out of either
the 1950 well or the 1980 well, as it saw fit. In sum, going through the process of assigning alternative
points of diversion will make no difference at all with respect to local well disputes, but can add a great
deal of flexibility in the event of a regional regulation of groundwater supplies.

To implement this policy, IDWR will maintain a record of the original priority date associated
with each water right at each well. These would become relevant in the event of a call based on well
interference. However, they would not be relevant (and the provider would have the advantage of
additional flexibility) in the event of an aquifer-wide call on the reservoir. Memo No. 63 at 2.

Of course, if the municipal water rights portfolio survives the scrutiny entailed in the transfer process,
it will be accorded the more express protections available under the Act (e.g., expanding service areas). On
the whole, such a portfolio stands a much better chance of surviving an adjudication of water rights intact.
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QUANTIFYING A MUNICIPAL WATER RIGHT
Common Law Rule for Municipalities: Installed Capacity/No Annual Volume Limit

Most water rights are quantified in terms of both diversion rate (i.e. flow rate) and annual volume (i.e.
duty) diverted. The annual volume thus serves as a cap or upper limit on diversions. Typically, the volume
is only a fraction of what would be pumped were a water right diverted at its full rate 24 hours a day, 365
days a year. This reflects the fact that most water rights are not operated at full capacity at all times; doing
so would far exceed beneficial use in most cases. The annual volume is intended to reflect the actual use
pattern and to make that a permanent feature of the right.

Municipal water rights held by cities or regulated utilities are treated differently. It has long been
IDWR’s policy to quantify water rights held by these traditional entities solely in terms of a diversion
rate with no annual volume cap. A. Kenneth Dunn, IDWR, Administrator’s Memorandum — Licensing
Procedures (Apr. 7, 1975) (superseded by Memo No. 18 (Oct. 19, 2009)). This is one feature of the
common law growing communities doctrine in Idaho.

Moreover, under what is known as the “installed capacity” rule the diversion rate for rights held
by cities and public utilities is based on the installed capacity, not the pattern of actual diversions at the
time of proof. Proof ordinarily occurs five years after permit issuance, with a possible one time five-year
extension (there are a handful of statutory exceptions allowing extension of the proof period, but they are
quite limited). This is a second way in which municipalities historically have been allowed to grow into
their water rights under the growing communities doctrine. “A municipal right should not be quantified by
the rate of flow beneficially used at the time of the examination, but rather by the capacity of the diversion
works.” A footnote to this sentence provided: “This quantification must be limited to a ‘reasonable’ extent.
For example, the diversion of an entire stream when only a small portion is beneficially used may not be
reasonable.” Young Memo at 1, n.1 (Nov. 5, 1979). A more recent departmental memorandum described the
test as being based on “the volume of water capable of being produced by the installed diverting works.”
L. Glen Saxton, IDWR, Memorandum — Water Rights for Municipal Use at 1 (Mar. 18, 1998) (superseded
by Memo No. 63). Thus, so long as the diversion capacity is in place, the municipality or public utility has
been allowed to grow into the water right’s full use as customer demand grows over time — subject to the
reasonableness test mentioned above.

In other words, at common law, a municipal water right is quantified only in terms of its peak
instantaneous diversion rate. lnitially, it might be pumped at or near that peak only during a few days (or
even a few minutes or hours) on the hottest days of summer. Over time, the municipality would pump the
right at its full rate more and more days out of the year as demand grows. Eventually a municipal provider
will pump its older water rights at their full licensed flow rate essentially all day, 365 days a year — thus
constituting its “base load.” Meanwhile, new, junior water rights would have been acquired as needed to
serve the ever-growing summer peak. Eventually, they too will be used more and more, thus falling into
the growing base load. In this way, the growing communities doctrine allows a municipality over time both
to “grow into” and maximize diversions under its water rights portfolio.

Proof Required for RAFN Municipal Water Rights (“Capacity of the System” Standard)

Although the 1996 Act allows a municipal provider to obtain an RAFN water right based on a long-
term planning horizon, the Act does not extend the date on which the permittee must prove beneficial
use (and thus be entitled to a license). Thus, even if a municipal provider were to obtain a permit with a
planning horizon of, say, 50 years, the provider still would be required to prove up the right at the licensing
examination in five years after the permit is issued (or ten years, if an extension is granted). Thus, the
dilemma arises: how does a municipal provider prove up a water right in just a few years when the provider
will not grow into the right until a much longer period passes?

As noted, cities and public utilities were allowed under common law to prove up their municipal water
rights under the “installed capacity” standard based on the system’s diversion or pumping capacity (in
gallons per minute or cfs) installed at the time of proof — regardless of the level of actual production.

The 1996 Act modifies this standard for RAFN water rights. Under the Act, a “license may be
issued to a municipal provider for an amount up to the full capacity of the system constructed or used in
accordance with the original permit provided that the director determines that the amount is reasonably
necessary to provide for the existing uses and reasonably anticipated future needs within the service
area...” Idaho Code § 42-219(1). The statute’s reference to “capacity of the system” sounds similar to the
common law “installed capacity” rule described above. There is a key difference, however. The common
law “installed capacity” rule caps the diversion rate based on the capacity of the wells and pumps that are
in place and operational at the time of proof. The “capacity of the system” rule adopted by the Act allows
an RAFN municipal water right to be licensed on the basis of the total capacity of the system that the
municipal provider is undertaking to develop; it is not limited to what is actually installed at the time of proof.

Water Rights.
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Thus, in the case of RAFN water rights, the IDWR Director’s task is to determine the capacity of the
system to be constructed and used in accordance with the original permit during the course of the planning
horizon. In short, an RAFN right established under the 1996 Act will be licensed with a diversion rate
based on the reasonably anticipated capacity of the system at build out, as evidenced at the time of proof by
substantial commitments by the permit holder. This is confirmed by IDWR’s guidance:
Some might construe this [capacity of the system] limitation to require that a municipal
provider fully construct the system used to divert or deliver water associated with a water
right for an amount “reasonably necessary to provide for the existing uses and reasonably
anticipated future needs within the service area...” However, such interpretation would
not be consistent with the intent of the 1996 Municipal Water Rights Act.

Memo No. 63 (emphasis original).

Memo No. 63 also explains that requiring a municipal provider to construct its entire diversion and
delivery system by the time of proof would defeat the Act’s central objective of allowing the appropriator
to gradually, economically, and efficiently develop its system within the proven planning horizon. Instead,
IDWR interprets the statute as requiring tangible evidence of the provider’s commitment to complete the
system within the planning horizon. A bald assertion by the right holder will not suffice. Although the
1996 Act enlarged the definition of “municipal provider” to include entities other than cities and public
utilities, it also evidenced a strong policy against speculation in water rights.

Accordingly, the guidance provides that to satisfy the “capacity of the system” criterion in Idaho Code
§ 42-219(1), the municipal provider of surface water must provide evidence of “a definitive plan for fully
constructing the system” and a “substantial investment in the unconstructed capacity of the total system.”
Memo No. 63 at 3. Likewise, a municipal provider of groundwater must demonstrate that “the constructed
portions of the system were shown to be significant, integral phases of implementing a detailed plan to
provide the full capacity of the system and there was substantial planning, design, and investment in the
unconstructed capacity of the complete system.” Id. The guidance then lists seven criteria IDWR will
evaluate in determining whether the “capacity of the system” standard is met, including such things as: a
detailed overall design; a financing plan; environmental studies; land acquisition; construction of mains,
storage, or other system components; and development of an operations protocol. Id. at 3-4. All of this is
consistent with the requirement to establish a planning horizon and identify specific future needs.

In sum, with respect to RAFN water rights, the Act continues the prior common law practice of
| quantifying municipal water rights based solely on the diversion rate. It goes on, however, to relax the
| standard for quantifying that diversion rate from the common law “installed capacity” rule (which focuses
| on capacity actually installed at the time of proof) to the “capacity of the system” rule (which requires
| some installed facilities but takes into account reasonably anticipated expansions in the system during the
| planning horizon).
| Licensing “Non-RAFN” Municipal Water Rights for Non-Traditional Municipal Providers

The 1996 Act left unanswered several questions about how the Act will treat the person obtaining a
municipal water permit who is neither a city nor a regulated private utility, or the entity that is a traditional
municipal provider but who chooses not to apply for an RAFN water right.

The primary example is the private developer of a residential subdivision or planned community.
Before the Act, a subdivision developer who acquired water rights and built a non-profit potable water
delivery system for the project was not viewed as a municipal provider (or a public utility, for that matter).
Such entities simply obtained ordinary domestic, commercial, and/or irrigation water rights for the system
and made proof within the statutory periods for licensure. Often, the system would be turned over to
homeowners association to own and operate. The subdivision developer also could not take advantage of
the common law growing communities doctrine. “Only the city or its delivery agent, for example Boise
Water Corporation, can obtain a municipal water right. Unincorporated cities, subdivisions outside of city
limits and other users of common water systems must identify the separate uses of domestic, irrigation,
commercial, etc., and identify the specific place of use.” Young Memo (1979). Under the Act, the developer
of a subdivision of 10 homes or more may be able to qualify as a municipal provider.

A strict application of Idaho law would require all the subdivision’s water right to be put to beneficial
use at the time of proof. The licensed amount would thus be limited to actual diversions necessary to serve
all houses or other facilities built, occupied, and actually using water at the time of licensing. Water for
unbuilt or unsold lots simply would not be counted in calculating the licensed diversion rate.

However, IDWR has not applied such a strict interpretation of the beneficial use rule to subdivisions.
Instead, even before the 1996 Act, IDWR extended a degree of leniency to subdivision developers by way
of its informal “stub-in” practice (which refers to a lot’s having a service line “stubbed-in” to a buildable
lot from the water main). Under this practice a water right is licensed for the amount of flow necessary to
serve each lot in the subdivision to which an actual “water delivery system has been installed” (provided a
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diversion facility is in place). Accordingly, a subdivision developer may obtain a license for the diversion
rate necessary to serve the lots that are stubbed-in and capable of being served, even if there are no houses
or other structures, and therefore no current beneficial use of water.
IDWR EXPLAINED THE REASON FOR THE “STUB-IN” PRACTICE THIS WAY:
The Department’s stub-in practice recognized that the full build out of a subdivision can take longer
than the number of years the Department could authorize for completion of a water appropriation
project. By issuing a water right license for domestic uses that were yet to be completed, the
Department avoided a parade of individual water right filings as each lot was sold. The stub-
in practice also helped subdivision developers obtain financing by providing some assurance to
lending institutions that a development project would not fail due to water right availability issues
that may have arisen as the individual lots were built out over time.
Memo No. 18 at 2.
As noted above, private subdivision developers may now qualify as “municipal providers” under the
1996 Act. Idaho Code § 42-202B(5)(c) (definition of municipal provider includes those providing a “public

 Rationale

_ Private

; . water supply”). However, in some respects the policies applicable to subdivision and planned community
'D,eVelOpe;rS{ . developers have become less clear. This is because — while the Act defined “municipal provider” more
o8 broadly to encompass private subdivision developers — it did not address municipal water right licensing

 Chiices
o ;O ces . requirements for those applicants. Many such applicants now undeniably anticipate that they will be
“municipal providers” even though they have elected to prove neither a planniag horizon nor RAFN.

Under the 1996 Act a subdivision developer can apply for a water right that is termed “municipal”

(as opposed to domestic and irrigation as was the norm previously) and seek benefits of the 1996 Act.
However, most developers in Idaho so far have not sought to seek or prove RAFN or a planning horizon.
Instead, they typically file a simple, short-form water right application that offers little in the way of overall
design, time horizons for full build-out, engineering designs, and the like.

This is counter-intuitive. Given the substantial benefits extended by the 1996 Act, one would think that
both traditional municipal providers and subdivision developers who now qualify as municipal providers
would want to take advantage of them. As noted, though, not all applicants for municipal water rights
seck an RAFN component. Indeed, IDWR views doing so as optional. “If the extent of the proposed
development will be completed during the permit development period, the applicant does not need to
provide the additional information relative to RAFN/PH [reasonably anticipated future needs/planning
horizon].” Saxton Memo at 1. Accordingly, most subdivision developers and even some cities have elected
to forego the future needs benefits of newly acquired municipal water rights. In so doing, they save
themselves the trouble of proving a planning horizon and quantifying their RAFN, and they also avoid
the public disclosure obligations and added scrutiny that may be brought to their application. Doing so,
however, entails risk. Without a future needs component, they will be obligated to prove up at the end of
five, or at most ten years, without the benefit of the “capacity of the system” provision described above for
holders of future needs rights.

This potential problem was illustrated by a recent application. The City of Eagle sought to appropriate
water for municipal purposes, claiming 2.23 cfs for general municipal use and 6.68 cfs for fire protection.
In the Matter of Applications To Appropriate Water Nos. 63-32089 and 63-32090 in the Name of the City
of Eagle, Final Order (IDWR, Feb. 26, 2008) (on appeal as of August 2008). The City expressly declined
to pursue a future needs component under the 1996 Act, instead stating that its application was justified
on the basis of needs that would be experienced in the next five years. Accordingly, the City established
no planning horizon and presented no evidence of long-term need. IDWR responded by limiting
general municipal use under the permit to 2.23 cfs and limiting the extra 6.68 cfs to fire protection use.
“Recognizing the entire 6.68 cfs for fire protection within the broad municipal definition would create a
de facto water right for reasonably anticipated future needs.” Final Order at 11. Essentially, the City had
hoped to obtain a large water right based on fire protection needs, and then use that water for any municipal
purpose. IDWR rejected this approach, noting that the City had elected not to pursue the permit based on
its “future needs” under the 1996 Act.

In 2009, IDWR issued guidance specifically addressing how non-RAFN municipal water rights will be
evaluated at the permitting and licensing stages. Memo No. 18. IDWR’s guidance with respect to holders
of non-RAFN municipal rights takes into account whether the permit holder is a traditional municipal
provider under the common law (a city, public utility, or water district) or a private developer that now falls
within the statutory definition of municipal provider (referred to as a “non-traditional” municipal provider).
Cities and other traditional municipal providers continue to have the benefit of the special treatment that
municipalities were accorded under the common law, even if they do not seek an RAFN water right. That
is, they will be entitled to prove up non-RAFN water permits with a diversion rate based on installed
capacity and no annual volume limit.

Options & Risks
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In contrast, private developers holding non-RAFN municipal water right permits are not eligible
to take advantage of the common law benefiting municipalities (excluding the limited “stub-in” policy
| discussed above). Thus, if they elect not to take advantage of the 1996 Act’s opportunity to establish a
long-term planning horizon, they will be subject to the traditional tests for non-municipal developers at the
|| time of proof. Specifically, at the time of proof, both the licensed diversion rate and annual volume will
be determined as a matter of routine on the basis of installed capacity, limited by the significant caveat: the
quantity will be reduced if the installed capacity is “significantly greater than the diversion required to meet
the needs of the developed service area (including stub-ins).” Memo No. 18, at 7 n.3.

This still is a rather generous standard in that the developer is allowed to obtain a license to serve
homes that are not yet sold or even constructed. But this is less generous than the common law “installed
capacity” rule applicable to cities and the “capacity of the system” standard applicable to all holders of
future needs municipal water rights under the 1996 Act.

IDWR’s 2009 guidance (Memo No. 18) also brings to an abrupt halt the longstanding practice of
municipalities and others of simply obtaining a new water right every time a new well or other diversion
structure is installed. As noted above, this practice gave rise, by way of happenstance, to future needs water
rights. Henceforth, the only way to obtain a water right for RAFN is by compliance with the procedural
and substantive requirements of the 1996 Act. Thus, IDWR will require that both traditional municipal
providers and non-traditional municipal providers demonstrate that non-RAFN water rights will be diverted
and placed to beneficial use within the five (or at most ten) year prove-up period.

The applicant must also demonstrate that the new appropriation is not intended for RAFN

 Traditional
 Standards.

~ Addltlonal .

maaaa by providing total system capacity and existing demand within the municipal service area

~ Pointof and comparing th it i ici rtfoli i
i e paring that capacity and demand to the entire municipal portfolio of water rights.

. DlYel‘ sion. - If existing municipal water rights exceed existing demand and short-term needs, then an

application for RAFN would be necessary for an additional appropriation of water. If the
applicant desires additional points of diversion without the need for a new appropriation of
water, then an application for transfer to change existing rights would be appropriate.

Memo No. 18 at 3-4. The above quotation is in reference to traditional municipal providers. A similar

requirement applies to non-traditional municipal providers. Memo No. 18 at 6.

At the time of licensing, IDWR will take another look at the extent water under the non-RAFN water
right actually was diverted to beneficial use. As discussed above, non-traditional municipal providers are
subject to the stub-in practice. Traditional municipal providers are subject to the “incremental installed
capacity” rule discussed above, subject to this caveat: “However, beneficial use may be further limited if
the intended use described in the application as justification for the permit was not accomplished.” Memo
No. 18 at 5. TFor both traditional and non-traditional municipal providers, “when determining the installed
capacity for licensing purposes, the entire municipal portfolio of water rights must be considered to
determine the actual increase in installed capacity provided by the permit for the municipal use.” Memo No.
18at7.

The 2009 guidance also states IDWR’s rejection of efforts by municipal providers to inflate the size of

their non-RAFN water rights by including fire flows as part of the municipal right. Memo No. 18 at 4, 6.
The 2009 guidance prohibits holders of non-RAFN permits issued after the date of the guidance

from amending the permit to allow the right to be held for RAFN purposes. Memo No. 18 at 5, 6. As for

permits issued before the guidance, IDWR retains some flexibility to consider the circumstances. “Existing

permits issued prior to the date of this memorandum should be handled on a case-by-case basis when
determining beneficial use for licensing purposes. Determination of beneficial use for permits pre-dating

this memorandum [of 10-19-2009] may depend on the date the permit was issued in relation to the 1996

Municipal Water Rights Act and/or any specific intent to limit the beneficial use that could be developed

under the permit at the time it was issued.” Memo No. 18 at 1.

IN SUMMARY:

« Private subdividers/planned community developers may obtain municipal water rights that take
advantage of the expanding service area provision of the 1996 Act without seeking to show RAFN or
a planning horizon.

o Many developers to date have opted to apply for a municipal water right without identifying a long-
term planning horizon or quantifying future needs. In so doing, they forego the principal benefit of
the 1996 Act. Under IDWR’s 2009 guidance, these applicants will be subject to stricter limits in
quantifying the right at the time of licensing. Traditional municipal providers seeking non-RAFN
rights are subject to the installed capacity rule; non-traditional municipal providers are subject to the
stub-in practice. Neither will get the benefit of the “capacity of the system” standard at licensing.

« Applicants for non-RAFN water rights must demonstrate that they will divert and put to beneficial use
the additional increment of capacity within five or at most ten ycars.

* Applicants for non-RAFN water rights may not inflate the quantity of their water rights by including

fire flows.
o Non-RAFN permits may not be amended to allow water to be held for RAFN.

Guidance

|
|
|
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The State of Idaho 1996 Municipal Water Rights Act is codified as follows:

Idaho Code § 42-202(2) An application proposing an appropriation of water by a municipal provider for reasonably anticipated future needs shall be
accompanied by sufficient information and documentation to establish that the applicant qualifies as a municipal provider and that the
reasonably anticipated future needs, the service area and the planning horizon are consistent with the definitions and requirements
specified in this chapter. The service area need not be described by legal description nor by description of every intended use in detail,
but the area must be described with sufficient information to identify the general location where the water under the water right is to be
used and the types and quantity of uses that generally will be made.

Idaho Code § 42-202(11) Provided further, that water rights held by municipal providers prior to July 1, 1996, shall not be limited thereby.

Idaho Code § 42-202B(4) “Municipality” means a city incorporated under section 50-102, Idaho Code, a county, or the state of [daho acting through a department
or institution.

Idaho Code § 42-202B(5) “Municipal provider” means:

(a) A municipality that provides water for municipal purposes to its residents and other users within its service area;

(b) Any corporation or association holding a franchise to supply water for municipal purposes, or a political subdivision of the state of
Idaho authorized to supply water for municipal purposes, and which does supply water, for municipal purposes to users within its
service area; or

(c) A corporation or association which supplies water for municipal purposes through a water system regulated by the state of Idaho as
a “public water supply” as described in section 39-103(12), Idaho Code.

Idaho Code § 42-202B(6) “Municipal purposes” refers io water for residential, commercial, industrial, irrigation of parks and open space, and related purposes,
excluding use of water from geothermal sources for heating, which a municipal provider is entitled or obligated to supply to all those
users within a service area, including those located outside the boundaries of a municipality served by a municipal provider.

Idaho Code § 42-202B(7) “Planning horizon” refers to the length of time that the department determines is reasonable for a municipal provider to hold water
rights to meet reasonably anticipated future needs. The length of the planning horizon may vary according to the needs of the particular
municipal provider.

Idaho Code § 42-202B(8) “Reasonably anticipated future needs” refers to future uses of water by a municipal provider for municipal purposes within a service
area which, on the basis of population and other planning data, are reasonably expected to be required within the planning horizon of
each municipality within the service area not inconsistent with comprehensive land use plans approved by each municipality.
Reasonably anticipated future needs shall not include uses of water within areas overlapped by conflicting comprehensive land use
plans,

Idaho Code § 42-202B(9) “Service area” means that area within which a nnicipal provider is or becomes entitled or obligated to provide water for municipal
purposes. For a municipality, the service area shall correspond to its corporate limits, or other recognized boundaries, including changes
therein atter the permit or license is issued. The service area for a municipality may also include areas outside its corporate limits, or
other recognized boundaries, that are within the municipality’s cstablished planning area if the constructed delivery system for the area
shares a common water distribution system with fands located within the corporate limits, For a municipal provider that is not a
municipality, the service area shall correspond to the area that it is authorized or obligated to serve, including changes therein after the
permit or license is issued.

Idaho Code § 42-217 On or before the date set for the beneficial use of waters appropriated under the provisions of this chapter, the permit holder shall
subimit a statement that he has used such water for the beneficial purpose allowed by the permit. The statement shall include: ...4. In
the case of a municipal provider, a revised estimate of the reasonably anticipated future needs, a revised description of the service area,
and a revised planning horizon, together with appropriate supporting documentation.

Idahe Code § 42-219(1) A license may be issued to a municipal provider for an amount up to the full capacity of the system constructed or used in accordance
with the original permit provided that the director determines that the amount is reasonably necessary to provide for the existing uses
and reasonably anticipated future needs within the service area and otherwise satisfies the definitions and requirements specified in this
chapter for such use. The director shall condition the license to prohibit any transfer of the place of use outside the service area, as
defined in section 42-202B, Idaho Code, or to a new nature of use of amounts held for reasonably anticipated future needs together with
such other conditions as the director may deem appropriate.

Idaho Code § 42-219(2) If the use is for municipal purposes, the license shall describe the service area and shall state the planning horizon for that portion of the
right, if any, to be used for reasonably anticipated future needs.

Idahoe Code § 42-222(1) When the nature of use of the water right is to be changed to municipal purposes and some or all of the right will be held by a
municipal provider to serve reasonably anticipated future needs, the municipal provider shall provide to the department sufficient
information and documentation to establish that the applicant qualifies as a municipal provider and that the reasonably anticipated
future needs, the service area and the planning horizon are consistent with the definitions and requirements specified in this chapter.
The service area need not be described by legal description nor by description of every intended use in detail, but the area must be
described with sufficient information to identify the general location where the water under the water right is to be used and the types
and quantity of uses that generally will be made.

When a water right or a portion thereof to be changed is held by a municipal provider for municipal purposes, as defined in section 42~
202B, Idaho Code, that portion of the right held for reasonably anticipated future needs at the time of the change shall not be changed
to a place of use outside the service area, as defined in section 42-202B, Idaho Code, or to a new nature of use.

The director of the department of water resources shall examine all the evidence and available information and shall approve the
change in whole, or in part, or upon conditions, provided no other water rights are injured thereby, the change does not constitute an
enlargement in use of the original right, the change is consistent with the conservation of water resources within the state of Idaho and
is in the local public interest as defined in section 42-202B, Idaho Code, the change will not adversely affect the local economy of the
watershed or local area within which the source of water for the proposed use originates, in the case where the place of use is outside of
the watershed or local area where the source of water originates, and the new use is a beneficial use, which in the case of a municipal
provider shall be satisfied if the water right is necessary to serve reasonably anticipated future needs as provided in this chapter.

Idaho Code § 42-223(2) A water right held by a municipal provider to meet reasonably anticipated future needs shall be deemed to constitute beneficial use, and
such rlghts shall not be lost or foxfeﬂcd for nonuse unless the planning horizon specified in the license has expired and the quantity of
nse 1s no longc1 needed to meet reasonably anticipated future needs.

MUNICIPAL WATER RIGHTS & INSTREAM FLOWS
Arecent Colorado Supreme Court case dealt with the interaction of municipal water rights to meet
future needs and instream flow water rights. In Pagosa Area Water and Sanitation Dist. v. Trout Unlimited,

219 P.3d 774 (Colo. 2009) (Pagosa II), two water districts sought future need water rights for municipal
purposes. The water districts inclnded in the quantification of their future needs a substantial quantity of
water to cover releases to meet instream flow requirements that might be imposed in the future. The Idaho
Supreme Court disallowed this portion of the conditional water rights, describing them as “speculative” and
“hypothetical.” Pagosa i1, 219 P.3d at 872. The Court noted that the districts could have made in-channel
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water right applications of their own, but chose not to do so. “Instead, they have attempted to appropriate
water quantities they may not need within their service system in order to obtain a priority over a potential
City of Pagosa Springs kayak course.” Pagosa II, 219 P.3d at 783. The problem, as the Court saw it,

was not with the concept of the water districts appropriating municipal water rights to allow diversion

and release to meet instream flow requirements. Rather, the problem was that the instream flow needs
were hypothetical. “Thus, an applicant might obtain a conditional water right to benefit Colorado Water
Conservation Board instream flow rights, to benefit in-channel diversion rights of another governmental
entity, and/or to meet federal bypass flow requirements, if it demonstrates a substantial probability that

it will use such amounts during the water supply planning period, thereby justifying the decree award.”
Pagosa 11,219 P.3d at 783.

We are aware of no circumstance in Idaho in which a municipal water provider has sought to
appropriate water in order to meet instream flow needs. On the other hand, United Water Idaho did enter
into a stipulation whereby a junior, 1993-priority “flood right” out of the Boise River was subordinated
to future instream flow water rights of a particular quantity if and when such instream flow rights are
established. Water Right No. 63-12055.

CONCLUSION

The promise of the 1996 Act remains largely unfulfilled. One would have expected that in 14 years,

a considerable body of experience, insight, and precedent would have been established. That has not
occurred. Only a handful of RAFN applications have been submitted. IDWR shut down the largest RAFN
application (United Water Idaho’s “IMAP”), deferring instead to an ad hoc approach under the SRBA. The
second largest RAFN approval was awarded in 2002 for the now troubled Tamarack ski resort. Ironically,
IDWR recently disavowed that precedent, contending in a 2009 decision (now on appeal) that private
developers that are not currently serving other municipal customers in Idaho are ineligible for RAFN
water rights, even if they will qualify as municipal providers once the permit is issued. In the Matter of
Application to Appropriate Water No. 63-32573 in the Name of M3 Eagle LLC, Amended Final Order
(Idaho Dep’t of Water Rescources Jan. 25, 2010) (issued by Interim Director Gary Spackman), on appeal,
M3 Eagle LLC v. Idaho Dep 't of Water Resources, Case No. CVOC1003180, Petition for Judicial Review
(4th Dist. Idaho Feb. 19, 2010).

The biggest single development in municipal rights is IDWR’s 2009 guidance. It demonstrates a
renewed commitment by the Department to implement the legislative vision in the 1996 Act. It also reflects
a much stricter approach to non-RAFN municipal rights, first signaled in IDWR’s rejection of the City of
Eagle’s claim for a large non-RAFN water right discussed above. For years, municipal providers failed to
take advantage of the benefits of the 1996 Act, and IDWR — by treating RAFN rights as “optional” — did
little to change that inertia. This new guidance makes the cost of opting out much more apparent; it is
likely to push more municipal providers to take on the challenge of full-fledged RAFN applications.

The new guidance, however, leaves many questions unanswered. To date, the longest, non-lapsed,
approved RAFN permit is for 22 years — hardly a “long term” planning vision. There is no precedent
for how IDWR will approach longer planning horizons, such as the 50 years sought under the IMAP.
Likewise, it remains unclear how much rigor will be demanded of applicants in for longer demand
projections or how IDWR will deal with their inherent uncertainty.

Frankly, the 1996 Act is not well suited to deal with that uncertainty. The RAFN provisions were
grafted onto a water code that was designed in the last century primarily for irrigation and other more
casily defined water rights. Accordingly, the prove-up remains at five to ten years — long before the
RAFN projections unfold — and there is no statutory mechanism for ongoing oversight. To the extent such
oversight occurs, it is likely to occur by way of conditions imposed on new RAFN rights. Those conditions
could range from ongoing monitoring and reporting requirements, to open-ended reopener or “claw back”
provisions in the event population forecasts fail to materialize or other conditions (such as global warming,
conjunctive management, or water reuse technologies) change the fundamentals.

It is also unclear how or whether IDWR will encourage or demand cooperative efforts among water
providers serving the same region. IDWR’s recent ruling on the M3 Eagle application suggests that the
Department may take a more aggressive approach than it has in the past in evaluating region-wide water
supplies and region-wide allocation. This, in turn, raises interesting and difficult questions about whether
IDWR or local officials should be making decisions about city planning and zoning.

In sum, the big sleep is over. While the path ahead is not entirely clear, recent developments suggest
that IDWR intends to play a more active role in shaping the future of municipal water supply.

FOR ADDITIONAL INFORMATION:
CurisTopHER MEYER, Givens Pursley LLP (Boise, ID)
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